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Preamble 
We the People of the United States, in Order to form a more perfect 

Union, establish Justice, insure domestic Tranquility, provide for the 

common defence, promote the general Welfare, and secure the 

Blessings of Liberty to ourselves and our Posterity, do ordain and 

establish this Constitution for the United States of America. 

The Constitutional Convention 
 

Article I 
Section 1: Congress 

All legislative Powers herein granted shall be vested in a Congress of 

the United States, which shall consist of a Senate and House of 

Representatives. 

Section 2: The House of Representatives  

The House of Representatives shall be composed of Members chosen 

every second Year by the People of the several States, and the Electors 

in each State shall have the Qualifications requisite for Electors of the 

most numerous Branch of the State Legislature. 

No Person shall be a Representative who shall not have attained to the 

Age of twenty five Years, and been seven Years a Citizen of the 



United States, and who shall not, when elected, be an Inhabitant of 

that State in which he shall be chosen. 

Representatives and direct Taxes shall be apportioned among the 

several States which may be included within this Union, according to 

their respective Numbers, which shall be determined by adding to the 

whole Number of free Persons, including those bound to Service for a 

Term of Years, and excluding Indians not taxed, three fifths of all 

other Persons. The actual Enumeration shall be made within three 

Years after the first Meeting of the Congress of the United States, and 

within every subsequent Term of ten Years, in such Manner as they 

shall by Law direct.The number of Representatives shall not exceed 

one for every thirty Thousand, but each State shall have at Least one 

Representative; and until such enumeration shall be made, the State of 

New Hampshire shall be entitled to chuse three, Massachusetts eight, 

Rhode-Island and Providence Plantations one, Connecticut five, New-

York six, New Jersey four, Pennsylvania eight, Delaware one, 

Maryland six, Virginia ten, North Carolina five, South Carolina five, 

and Georgia three. 

When vacancies happen in the Representation from any State, the 

Executive Authority thereof shall issue Writs of Election to fill such 

Vacancies. 



The House of Representatives shall chuse their Speaker and other 

Officers;and shall have the sole Power of Impeachment. 

Section 3: The Senate 

The Senate of the United States shall be composed of two Senators 

from each State, chosen by the Legislature thereof, for six Years; and 

each Senator shall have one Vote. 

Immediately after they shall be assembled in Consequence of the first 

Election, they shall be divided as equally as may be into three Classes. 

The Seats of the Senators of the first Class shall be vacated at the 

Expiration of the second Year, of the second Class at the Expiration of 

the fourth Year, and of the third Class at the Expiration of the sixth 

Year, so that one third may be chosen every second Year; and if 

Vacancies happen by Resignation, or otherwise, during the Recess of 

the Legislature of any State, the Executive thereof may make 

temporary Appointments until the next Meeting of the Legislature, 

which shall then fill such Vacancies. 

No Person shall be a Senator who shall not have attained to the Age of 

thirty Years, and been nine Years a Citizen of the United States, and 

who shall not, when elected, be an Inhabitant of that State for which 

he shall be chosen. 



The Vice President of the United States shall be President of the 

Senate, but shall have no Vote, unless they be equally divided. 

The Senate shall chuse their other Officers, and also a President pro 

tempore, in the Absence of the Vice President, or when he shall 

exercise the Office of President of the United States. 

The Senate shall have the sole Power to try all Impeachments. When 

sitting for that Purpose, they shall be on Oath or Affirmation. When 

the President of the United States is tried, the Chief Justice shall 

preside: And no Person shall be convicted without the Concurrence of 

two thirds of the Members present. 

Judgment in Cases of Impeachment shall not extend further than to 

removal from Office, and disqualification to hold and enjoy any 

Office of honor, Trust or Profit under the United States: but the Party 

convicted shall nevertheless be liable and subject to Indictment, Trial, 

Judgment and Punishment, according to Law. 

Section 4: Elections  

The Times, Places and Manner of holding Elections for Senators and 

Representatives, shall be prescribed in each State by the Legislature 

thereof; but the Congress may at any time by Law make or alter such 

Regulations, except as to the Places of chusing Senators. 



The Congress shall assemble at least once in every Year, and such 

Meeting shall be on the first Monday in December, unless they shall 

by Law appoint a different Day. 

Section 5: Powers and Duties of Congress 

Each House shall be the Judge of the Elections, Returns and 

Qualifications of its own Members,and a Majority of each shall 

constitute a Quorum to do Business; but a smaller Number may 

adjourn from day to day, and may be authorized to compel the 

Attendance of absent Members, in such Manner, and under such 

Penalties as each House may provide. 

Each House may determine the Rules of its Proceedings, punish its 

Members for disorderly Behaviour, and, with the Concurrence of two 

thirds, expel a Member. 

Each House shall keep a Journal of its Proceedings, and from time to 

time publish the same, excepting such Parts as may in their Judgment 

require Secrecy; and the Yeas and Nays of the Members of either 

House on any question shall, at the Desire of one fifth of those 

Present, be entered on the Journal. 



Neither House, during the Session of Congress, shall, without the 

Consent of the other, adjourn for more than three days, nor to any 

other Place than that in which the two Houses shall be sitting. 

Section 6: Rights and Disabilities of Members  

The Senators and Representatives shall receive a Compensation for 

their Services, to be ascertained by Law, and paid out of the Treasury 

of the United States.They shall in all Cases, except Treason, Felony 

and Breach of the Peace, be privileged from Arrest during their 

Attendance at the Session of their respective Houses, and in going to 

and returning from the same; and for any Speech or Debate in either 

House, they shall not be questioned in any other Place. 

No Senator or Representative shall, during the Time for which he was 

elected, be appointed to any civil Office under the Authority of the 

United States, which shall have been created, or the Emoluments 

whereof shall have been encreased during such time; and no Person 

holding any Office under the United States, shall be a Member of 

either House during his Continuance in Office. 

Section 7: Legislative Process  

All Bills for raising Revenue shall originate in the House of 

Representatives; but the Senate may propose or concur with 

Amendments as on other Bills. 



Every Bill which shall have passed the House of Representatives and 

the Senate, shall, before it become a Law, be presented to the 

President of the United States; If he approve he shall sign it, but if not 

he shall return it, with his Objections to that House in which it shall 

have originated, who shall enter the Objections at large on their 

Journal, and proceed to reconsider it. If after such Reconsideration 

two thirds of that House shall agree to pass the Bill, it shall be sent, 

together with the Objections, to the other House, by which it shall 

likewise be reconsidered, and if approved by two thirds of that House, 

it shall become a Law. But in all such Cases the Votes of both Houses 

shall be determined by Yeas and Nays, and the Names of the Persons 

voting for and against the Bill shall be entered on the Journal of each 

House respectively. If any Bill shall not be returned by the President 

within ten Days (Sundays excepted) after it shall have been presented 

to him, the Same shall be a Law, in like Manner as if he had signed it, 

unless the Congress by their Adjournment prevent its Return, in which 

Case it shall not be a Law. 

Every Order, Resolution, or Vote to which the Concurrence of the 

Senate and House of Representatives may be necessary (except on a 

question of Adjournment) shall be presented to the President of the 

United States; and before the Same shall take Effect, shall be 

approved by him, or being disapproved by him, shall be repassed by 



two thirds of the Senate and House of Representatives, according to 

the Rules and Limitations prescribed in the Case of a Bill. 

Section 8: Powers of Congress 

The Congress shall have Power To lay and collect Taxes, Duties, 

Imposts and Excises, to pay the Debts and provide for the common 

Defence and general Welfare of the United States; but all Duties, 

Imposts and Excises shall be uniform throughout the United States; 

To borrow Money on the credit of the United States; 

To regulate Commerce with foreign Nations, and among the several 

States, and with the Indian Tribes; 

To establish a uniform Rule of Naturalization, and uniform Laws on 

the subject of Bankruptcies throughout the United States; 

To coin Money, regulate the Value thereof, and of foreign Coin, and 

fix the Standard of Weights and Measures; 

To provide for the Punishment of counterfeiting the Securities and 

current Coin of the United States; 

To establish Post Offices and post Roads; 



To promote the Progress of Science and useful Arts, by securing for 

limited Times to Authors and Inventors the exclusive Right to their 

respective Writings and Discoveries; 

To constitute Tribunals inferior to the supreme Court; 

To define and punish Piracies and Felonies committed on the high 

Seas, and Offenses against the Law of Nations; 

To declare War, grant Letters of Marque and Reprisal, and make 

Rules concerning Captures on Land and Water; 

To raise and support Armies, but no Appropriation of Money to that 

Use shall be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and 

naval Forces; 

To provide for calling forth the Militia to execute the Laws of the 

Union, suppress Insurrections and repel Invasions; 

To provide for organizing, arming, and disciplining, the Militia, and 

for governing such Part of them as may be employed in the Service of 

the United States, reserving to the States respectively, the 



Appointment of the Officers, and the Authority of training the Militia 

according to the discipline prescribed by Congress; 

To exercise exclusive Legislation in all Cases whatsoever, over such 

District (not exceeding ten Miles square) as may, by Cession of 

particular States, and the Acceptance of Congress, become the Seat of 

the Government of the United States, and to exercise like Authority 

over all Places purchased by the Consent of the Legislature of the 

State in which the Same shall be, for the Erection of Forts, Magazines, 

Arsenals, dock-Yards and other needful Buildings;-And 

To make all Laws which shall be necessary and proper for carrying 

into Execution the foregoing Powers, and all other Powers vested by 

this Constitution in the Government of the United States, or in any 

Department or Officer thereof. 

Section 9: Powers Denied Congress 

The Migration or Importation of such Persons as any of the States now 

existing shall think proper to admit, shall not be prohibited by the 

Congress prior to the Year one thousand eight hundred and eight, but a 

Tax or duty may be imposed on such Importation, not exceeding ten 

dollars for each Person. 



The Privilege of the Writ of Habeas Corpus shall not be suspended, 

unless when in Cases of Rebellion or Invasion the public Safety may 

require it. 

No Bill of Attainder or ex post facto Law shall be passed. 

No Capitation, or other direct, Tax shall be laid, unless in Proportion 

to the Census or Enumeration herein before directed to be taken. 

No Tax or Duty shall be laid on Articles exported from any State. 

No Preference shall be given by any Regulation of Commerce or 

Revenue to the Ports of one State over those of another: nor shall 

Vessels bound to, or from, one State, be obliged to enter, clear, or pay 

Duties in another. 

No Money shall be drawn from the Treasury, but in Consequence of 

Appropriations made by Law; and a regular Statement and Account of 

the Receipts and Expenditures of all public Money shall be published 

from time to time. 

No Title of Nobility shall be granted by the United States: And no 

Person holding any Office of Profit or Trust under them, shall, without 

the Consent of the Congress, accept of any present, Emolument, 



Office, or Title, of any kind whatever, from any King, Prince, or 

foreign State. 

Section 10: Powers Denied to the States  

No State shall enter into any Treaty, Alliance, or Confederation; grant 

Letters of Marque and Reprisal; coin Money; emit Bills of Credit; 

make any Thing but gold and silver Coin a Tender in Payment of 

Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing 

the Obligation of Contracts, or grant any Title of Nobility. 

No State shall, without the Consent of the Congress, lay any Imposts 

or Duties on Imports or Exports, except what may be absolutely 

necessary for executing it's inspection Laws: and the net Produce of 

all Duties and Imposts, laid by any State on Imports or Exports, shall 

be for the Use of the Treasury of the United States; and all such Laws 

shall be subject to the Revision and Controul of the Congress. 

No State shall, without the Consent of Congress, lay any Duty of 

Tonnage, keep Troops, or Ships of War in time of Peace, enter into 

any Agreement or Compact with another State, or with a foreign 

Power, or engage in War, unless actually invaded, or in such imminent 

Danger as will not admit of delay. 

 



Article II  
Section 1  

The executive Power shall be vested in a President of the United 

States of America. 

He shall hold his Office during the Term of four Years, and, together 

with the Vice President, chosen for the same Term, be elected, as 

follows: 

Each State shall appoint, in such Manner as the Legislature thereof 

may direct, a Number of Electors, equal to the whole Number of 

Senators and Representatives to which the State may be entitled in the 

Congress: but no Senator or Representative, or Person holding an 

Office of Trust or Profit under the United States, shall be appointed an 

Elector. 

The Electors shall meet in their respective States, and vote by Ballot 

for two Persons, of whom one at least shall not be an Inhabitant of the 

same State with themselves. And they shall make a List of all the 

Persons voted for, and of the Number of Votes for each; which List 

they shall sign and certify, and transmit sealed to the Seat of the 

Government of the United States, directed to the President of the 

Senate. The President of the Senate shall, in the Presence of the Senate 

and House of Representatives, open all the Certificates, and the Votes 



shall then be counted. The Person having the greatest Number of 

Votes shall be the President, if such Number be a Majority of the 

whole Number of Electors appointed; and if there be more than one 

who have such Majority, and have an equal Number of Votes, then the 

House of Representatives shall immediately chuse by Ballot one of 

them for President; and if no Person have a Majority, then from the 

five highest on the List the said House shall in like Manner chuse the 

President. But in chusing the President, the Votes shall be taken by 

States, the Representation from each State having one Vote; A quorum 

for this Purpose shall consist of a Member or Members from two 

thirds of the States, and a Majority of all the States shall be necessary 

to a Choice. In every Case, after the Choice of the President, the 

Person having the greatest Number of Votes of the Electors shall be 

the Vice President. But if there should remain two or more who have 

equal Votes, the Senate shall chuse from them by Ballot the Vice 

President. 

The Congress may determine the Time of chusing the Electors, and 

the Day on which they shall give their Votes; which Day shall be the 

same throughout the United States. 

No Person except a natural born Citizen, or a Citizen of the United 

States, at the time of the Adoption of this Constitution, shall be 



eligible to the Office of President; neither shall any person be eligible 

to that Office who shall not have attained to the Age of thirty five 

Years, and been fourteen Years a Resident within the United States. 

In Case of the Removal of the President from Office, or of his Death, 

Resignation, or Inability to discharge the Powers and Duties of the 

said Office, the Same shall devolve on the Vice President, and the 

Congress may by Law provide for the Case of Removal, Death, 

Resignation or Inability, both of the President and Vice President, 

declaring what Officer shall then act as President, and such Officer 

shall act accordingly, until the Disability be removed, or a President 

shall be elected. 

The President shall, at stated Times, receive for his Services, a 

Compensation, which shall neither be increased nor diminished during 

the Period for which he shall have been elected, and he shall not 

receive within that Period any other Emolument from the United 

States, or any of them. 

Before he enter on the Execution of his Office, he shall take the 

following Oath or Affirmation:--"I do solemnly swear (or affirm) that 

I will faithfully execute the Office of President of the United States, 

and will to the best of my Ability, preserve, protect and defend the 

Constitution of the United States." 



Section 2 

The President shall be Commander in Chief of the Army and Navy of 

the United States, and of the Militia of the several States, when called 

into the actual Service of the United States; he may require the 

Opinion, in writing, of the principal Officer in each of the executive 

Departments, upon any Subject relating to the Duties of their 

respective Offices, and he shall have Power to grant Reprieves and 

Pardons for Offenses against the United States, except in Cases of 

Impeachment. 

He shall have Power, by and with the Advice and Consent of the 

Senate, to make Treaties, provided two thirds of the Senators present 

concur; and he shall nominate, and by and with the Advice and 

Consent of the Senate, shall appoint Ambassadors, other public 

Ministers and Consuls, Judges of the supreme Court, and all other 

Officers of the United States, whose Appointments are not herein 

otherwise provided for, and which shall be established by Law: but the 

Congress may by Law vest the Appointment of such inferior Officers, 

as they think proper, in the President alone, in the Courts of Law, or in 

the Heads of Departments. 



The President shall have Power to fill up all Vacancies that may 

happen during the Recess of the Senate, by granting Commissions 

which shall expire at the End of their next Session. 

Section 3 

He shall from time to time give to the Congress Information of the 

State of the Union, and recommend to their Consideration such 

Measures as he shall judge necessary and expedient; he may, on 

extraordinary Occasions, convene both Houses, or either of them, and 

in Case of Disagreement between them, with Respect to the Time of 

Adjournment, he may adjourn them to such Time as he shall think 

proper; he shall receive Ambassadors and other public Ministers; he 

shall take Care that the Laws be faithfully executed, and shall 

Commission all the Officers of the United States. 

Section 4 

The President, Vice President and all civil Officers of the United 

States, shall be removed from Office on Impeachment for, and 

Conviction of, Treason, Bribery, or other high Crimes and 

Misdemeanors. 

 



Article III  
Section 1 

The judicial Power of the United States, shall be vested in one 

supreme Court, and in such inferior Courts as the Congress may from 

time to time ordain and establish. The Judges, both of the supreme and 

inferior Courts, shall hold their Offices during good Behaviour, and 

shall, at stated Times, receive for their Services, a Compensation, 

which shall not be diminished during their Continuance in Office. 

Section 2 

The judicial Power shall extend to all Cases, in Law and Equity, 

arising under this Constitution, the Laws of the United States, and 

Treaties made, or which shall be made, under their Authority;--to all 

Cases affecting Ambassadors, other public Ministers and Consuls;--to 

all Cases of admiralty and maritime Jurisdiction;--to Controversies to 

which the United States shall be a Party;--to Controversies between 

two or more States;--between a State and Citizens of another State;--

between Citizens of different States;--between Citizens of the same 

State claiming Lands under Grants of different States, and between a 

State, or the Citizens thereof, and foreign States, Citizens or Subjects. 

In all Cases affecting Ambassadors, other public Ministers and 

Consuls, and those in which a State shall be Party, the supreme Court 



shall have original Jurisdiction. In all the other Cases before 

mentioned, the supreme Court shall have appellate Jurisdiction, both 

as to Law and Fact, with such Exceptions, and under such Regulations 

as the Congress shall make. 

The Trial of all Crimes, except in Cases of Impeachment; shall be by 

Jury; and such Trial shall be held in the State where the said Crimes 

shall have been committed; but when not committed within any State, 

the Trial shall be at such Place or Places as the Congress may by Law 

have directed. 

Section 3 

Treason against the United States, shall consist only in levying War 

against them, or in adhering to their Enemies, giving them Aid and 

Comfort. No Person shall be convicted of Treason unless on the 

Testimony of two Witnesses to the same overt Act, or on Confession 

in open Court. 

The Congress shall have Power to declare the Punishment of Treason, 

but no Attainder of Treason shall work Corruption of Blood, or 

Forfeiture except during the Life of the Person attainted. 

 



Article IV 
Section 1 

Full Faith and Credit shall be given in each State to the public Acts, 

Records, and judicial Proceedings of every other State. And the 

Congress may by general Laws prescribe the Manner in which such 

Acts, Records and Proceedings shall be proved, and the Effect thereof. 

Section 2 

The Citizens of each State shall be entitled to all Privileges and 

Immunities of Citizens in the several States. 

A Person charged in any State with Treason, Felony, or other Crime, 

who shall flee from Justice, and be found in another State, shall on 

Demand of the executive Authority of the State from which he fled, be 

delivered up, to be removed to the State having Jurisdiction of the 

Crime. 

No Person held to Service or Labour in one State, under the Laws 

thereof, escaping into another, shall, in Consequence of any Law or 

Regulation therein, be discharged from such Service or Labour, but 

shall be delivered up on Claim of the Party to whom such Service or 

Labour may be due. 



Section 3 

New States may be admitted by the Congress into this Union; but no 

new State shall be formed or erected within the Jurisdiction of any 

other State; nor any State be formed by the Junction of two or more 

States, or Parts of States, without the Consent of the Legislatures of 

the States concerned as well as of the Congress. 

The Congress shall have Power to dispose of and make all needful 

Rules and Regulations respecting the Territory or other Property 

belonging to the United States; and nothing in this Constitution shall 

be so construed as to Prejudice any Claims of the United States, or of 

any particular State. 

Section 4 

The United States shall guarantee to every State in this Union a 

Republican Form of Government, and shall protect each of them 

against Invasion; and on Application of the Legislature, or of the 

Executive (when the Legislature cannot be convened) against 

domestic Violence. 

 

Article V 
The Congress, whenever two thirds of both Houses shall deem it 

necessary, shall propose Amendments to this Constitution, or, on the 



Application of the Legislatures of two thirds of the several States, 

shall call a Convention for proposing Amendments, which, in either 

Case, shall be valid to all Intents and Purposes, as Part of this 

Constitution, when ratified by the Legislatures of three fourths of the 

several States, or by Conventions in three fourths thereof, as the one 

or the other Mode of Ratification may be proposed by the Congress; 

Provided that no Amendment which may be made prior to the Year 

One thousand eight hundred and eight shall in any Manner affect the 

first and fourth Clauses in the Ninth Section of the first Article; and 

that no State, without its Consent, shall be deprived of its equal 

Suffrage in the Senate. 

 

Article VI 
All Debts contracted and Engagements entered into, before the 

Adoption of this Constitution, shall be as valid against the United 

States under this Constitution, as under the Confederation. 

This Constitution, and the Laws of the United States which shall be 

made in Pursuance thereof; and all Treaties made, or which shall be 

made, under the Authority of the United States, shall be the supreme 

Law of the Land; and the Judges in every State shall be bound 



thereby, any Thing in the Constitution or Laws of any State to the 

Contrary notwithstanding. 

The Senators and Representatives before mentioned, and the Members 

of the several State Legislatures, and all executive and judicial 

Officers, both of the United States and of the several States, shall be 

bound by Oath or Affirmation, to support this Constitution; but no 

religious Test shall ever be required as a Qualification to any Office or 

public Trust under the United States. 

 

Article VII 
The Ratification of the Conventions of nine States, shall be sufficient 

for the Establishment of this Constitution between the States so 

ratifying the Same. 

 

First Amendment 
Congress shall make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof; or abridging the freedom of 

speech, or of the press; or the right of the people peaceably to 

assemble, and to petition the Government for a redress of grievances. 

 



Second Amendment 
A well regulated Militia, being necessary to the security of a free 

State, the right of the people to keep and bear Arms, shall not be 

infringed. 

 

Third Amendment 
No Soldier shall, in time of peace be quartered in any house, without 

the consent of the Owner, nor in time of war, but in a manner to be 

prescribed by law. 

 

Fourth Amendment 
The right of the people to be secure in their persons, houses, papers, 

and effects, against unreasonable searches and seizures, shall not be 

violated, and no Warrants shall issue, but upon probable cause, 

supported by Oath or affirmation, and particularly describing the place 

to be searched, and the persons or things to be seized. 

 

Fifth Amendment 
No person shall be held to answer for a capital, or otherwise infamous 

crime, unless on a presentment or indictment of a Grand Jury, except 



in cases arising in the land or naval forces, or in the Militia, when in 

actual service in time of War or public danger; nor shall any person be 

subject for the same offence to be twice put in jeopardy of life or limb; 

nor shall be compelled in any criminal case to be a witness against 

himself, nor be deprived of life, liberty, or property, without due 

process of law; nor shall private property be taken for public use, 

without just compensation. 

 

Sixth Amendment 
In all criminal prosecutions, the accused shall enjoy the right to a 

speedy and public trial, by an impartial jury of the State and district 

wherein the crime shall have been committed, which district shall 

have been previously ascertained by law, and to be informed of the 

nature and cause of the accusation; to be confronted with the witnesses 

against him; to have compulsory process for obtaining witnesses in his 

favor, and to have the Assistance of Counsel for his defence. 

 

Seventh Amendment 
In Suits at common law, where the value in controversy shall exceed 

twenty dollars, the right of trial by jury shall be preserved, and no fact 



tried by a jury, shall be otherwise reexamined in any Court of the 

United States, than according to the rules of the common law. 

 

Eighth Amendment 
Excessive bail shall not be required, nor excessive fines imposed, nor 

cruel and unusual punishments inflicted. 

 

Ninth Amendment 
The enumeration in the Constitution, of certain rights, shall not be 

construed to deny or disparage others retained by the people. 

 

10th Amendment 
The powers not delegated to the United States by the Constitution, nor 

prohibited by it to the States, are reserved to the States respectively, or 

to the people. 

 

11th Amendment 
The Judicial power of the United States shall not be construed to 

extend to any suit in law or equity, commenced or prosecuted against 



one of the United States by Citizens of another State, or by Citizens or 

Subjects of any Foreign State. 

 

12th Amendment 
The Electors shall meet in their respective states and vote by ballot for 

President and Vice-President, one of whom, at least, shall not be an 

inhabitant of the same state with themselves; they shall name in their 

ballots the person voted for as President, and in distinct ballots the 

person voted for as Vice-President, and they shall make distinct lists 

of all persons voted for as President, and of all persons voted for as 

Vice-President, and of the number of votes for each, which lists they 

shall sign and certify, and transmit sealed to the seat of the 

government of the United States, directed to the President of the 

Senate; -- The President of the Senate shall, in the presence of the 

Senate and House of Representatives, open all the certificates and the 

votes shall then be counted; -- The person having the greatest number 

of votes for President, shall be the President, if such number be a 

majority of the whole number of Electors appointed; and if no person 

have such majority, then from the persons having the highest numbers 

not exceeding three on the list of those voted for as President, the 

House of Representatives shall choose immediately, by ballot, the 

President. But in choosing the President, the votes shall be taken by 



states, the representation from each state having one vote; a quorum 

for this purpose shall consist of a member or members from two-thirds 

of the states, and a majority of all the states shall be necessary to a 

choice. And if the House of Representatives shall not choose a 

President whenever the right of choice shall devolve upon them, 

before the fourth day of March next following, then the Vice-President 

shall act as President, as in case of the death or other constitutional 

disability of the President.-- The person having the greatest number of 

votes as Vice-President, shall be the Vice-President, if such number be 

a majority of the whole number of Electors appointed, and if no 

person have a majority, then from the two highest numbers on the list, 

the Senate shall choose the Vice-President; a quorum for the purpose 

shall consist of two-thirds of the whole number of Senators, and a 

majority of the whole number shall be necessary to a choice. But no 

person constitutionally ineligible to the office of President shall be 

eligible to that of Vice-President of the United States. 

 

13th Amendment 
Section 1 

Neither slavery nor involuntary servitude, except as a punishment for 

crime whereof the party shall have been duly convicted, shall exist 

within the United States, or any place subject to their jurisdiction. 



Section 2 

Congress shall have power to enforce this article by appropriate 

legislation. 

 

14th Amendment 
Section 1 

All persons born or naturalized in the United States, and subject to the 

jurisdiction thereof, are citizens of the United States and of the State 

wherein they reside. No State shall make or enforce any law which 

shall abridge the privileges or immunities of citizens of the United 

States; nor shall any State deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws. 

Section 2 

Representatives shall be apportioned among the several States 

according to their respective numbers, counting the whole number of 

persons in each State, excluding Indians not taxed. But when the right 

to vote at any election for the choice of electors for President and 

Vice-President of the United States, Representatives in Congress, the 

Executive and Judicial officers of a State, or the members of 

the Legislature thereof, is denied to any of the male inhabitants of 

such State, being twenty-one years of age, and citizens of the United 



States, or in any way abridged, except for participation in rebellion, or 

other crime, the basis of representation therein shall be reduced in the 

proportion which the number of such male citizens shall bear to the 

whole number of male citizens twenty-one years of age in such State. 

Section 3 

No person shall be a Senator or Representative in Congress, or elector 

of President and Vice-President, or hold any office, civil or military, 

under the United States, or under any State, who, having previously 

taken an oath, as a member of Congress, or as an officer of the United 

States, or as a member of any State legislature, or as an executive or 

judicial officer of any State, to support the Constitution of the United 

States, shall have engaged in insurrection or rebellion against the 

same, or given aid or comfort to the enemies thereof. But Congress 

may by a vote of two-thirds of each House, remove such disability. 

Section 4 

The validity of the public debt of the United States, authorized by law, 

including debts incurred for payment of pensions and bounties for 

services in suppressing insurrection or rebellion, shall not be 

questioned. But neither the United States nor any State shall assume or 

pay any debt or obligation incurred in aid of insurrection or rebellion 

against the United States, or any claim for the loss or emancipation of 



any slave; but all such debts, obligations and claims shall be held 

illegal and void. 

Section 5 

The Congress shall have the power to enforce, by appropriate 

legislation, the provisions of this article. 

 

15th Amendment 
Section 1 

The right of citizens of the United States to vote shall not be denied or 

abridged by the United States or by any State on account of race, 

color, or previous condition of servitude. 

Section 2 

The Congress shall have the power to enforce this article by 

appropriate legislation. 

 

16th Amendment 
The Congress shall have power to lay and collect taxes on incomes, 

from whatever source derived, without apportionment among the 

several States, and without regard to any census or enumeration. 

 



17th Amendment 
The Senate of the United States shall be composed of two Senators 

from each State, elected by the people thereof, for six years; and each 

Senator shall have one vote. The electors in each State shall have the 

qualifications requisite for electors of the most numerous branch of 

the State legislatures. 

When vacancies happen in the representation of any State in the 

Senate, the executive authority of such State shall issue writs of 

election to fill such vacancies: Provided, That the legislature of any 

State may empower the executive thereof to make temporary 

appointments until the people fill the vacancies by election as the 

legislature may direct. 

This amendment shall not be so construed as to affect the election or 

term of any Senator chosen before it becomes valid as part of the 

Constitution. 

 

18th Amendment 
Section 1 

After one year from the ratification of this article the manufacture, 

sale, or transportation of intoxicating liquors within, the importation 

thereof into, or the exportation thereof from the United States and all 



territory subject to the jurisdiction thereof for beverage purposes is 

hereby prohibited. 

Section 2 

The Congress and the several States shall have concurrent power to 

enforce this article by appropriate legislation. 

Section 3 

This article shall be inoperative unless it shall have been ratified as an 

amendment to the Constitution by the legislatures of the several 

States, as provided in the Constitution, within seven years from the 

date of the submission hereof to the States by the Congress. 

 

19th Amendment 
The right of citizens of the United States to vote shall not be denied or 

abridged by the United States or by any State on account of sex. 

 

Congress shall have power to enforce this article by appropriate 

legislation. 
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20th Amendment 
Section 1 

The terms of the President and the Vice President shall end at noon on 

the 20th day of January, and the terms of Senators and Representatives 

at noon on the 3d day of January, of the years in which such terms 

would have ended if this article had not been ratified; and the terms of 

their successors shall then begin. 

Section 2 

The Congress shall assemble at least once in every year, and such 

meeting shall begin at noon on the 3d day of January, unless they shall 

by law appoint a different day. 

Section 3 

If, at the time fixed for the beginning of the term of the President, the 

President elect shall have died, the Vice President elect shall become 

President. If a President shall not have been chosen before the time 

fixed for the beginning of his term, or if the President elect shall have 

failed to qualify, then the Vice President elect shall act as President 

until a President shall have qualified; and the Congress may by law 

provide for the case wherein neither a President elect nor a Vice 

President shall have qualified, declaring who shall then act as 

President, or the manner in which one who is to act shall be selected, 



and such person shall act accordingly until a President or Vice 

President shall have qualified. 

Section 4 

The Congress may by law provide for the case of the death of any of 

the persons from whom the House of Representatives may choose a 

President whenever the right of choice shall have devolved upon them, 

and for the case of the death of any of the persons from whom the 

Senate may choose a Vice President whenever the right of choice shall 

have devolved upon them. 

Section 5 

Sections 1 and 2 shall take effect on the 15th day of October following 

the ratification of this article. 

Section 6 

This article shall be inoperative unless it shall have been ratified as an 

amendment to the Constitution by the legislatures of three-fourths of 

the several States within seven years from the date of its submission. 

 

21st Amendment 
Section 1 

The eighteenth article of amendment to the Constitution of the United 

States is hereby repealed. 



Section 2 

The transportation or importation into any State, Territory, or 

Possession of the United States for delivery or use therein of 

intoxicating liquors, in violation of the laws thereof, is hereby 

prohibited. 

Section 3 

This article shall be inoperative unless it shall have been ratified as an 

amendment to the Constitution by conventions in the several States, as 

provided in the Constitution, within seven years from the date of the 

submission hereof to the States by the Congress. 

 

22nd Amendment 
Section 1 

No person shall be elected to the office of the President more than 

twice, and no person who has held the office of President, or acted as 

President, for more than two years of a term to which some other 

person was elected President shall be elected to the office of President 

more than once. But this Article shall not apply to any person holding 

the office of President when this Article was proposed by Congress, 

and shall not prevent any person who may be holding the office of 

President, or acting as President, during the term within which this 



Article becomes operative from holding the office of President or 

acting as President during the remainder of such term. 

Section 2 

This article shall be inoperative unless it shall have been ratified as an 

amendment to the Constitution by the legislatures of three-fourths of 

the several States within seven years from the date of its submission to 

the States by the Congress. 

 

23rd Amendment 
Section 1 

The District constituting the seat of Government of the United States 

shall appoint in such manner as Congress may direct: 

 

A number of electors of President and Vice President equal to the 

whole number of Senators and Representatives in Congress to which 

the District would be entitled if it were a State, but in no event more 

than the least populous State; they shall be in addition to those 

appointed by the States, but they shall be considered, for the purposes 

of the election of President and Vice President, to be electors 

appointed by a State; and they shall meet in the District and perform 

such duties as provided by the twelfth article of amendment. 



Section 2 

The Congress shall have power to enforce this article by appropriate 

legislation. 

 

24th Amendment 
Section 1 

The right of citizens of the United States to vote in any primary or 

other election for President or Vice President, for electors for 

President or Vice President, or for Senator or Representative in 

Congress, shall not be denied or abridged by the United States or any 

State by reason of failure to pay poll tax or other tax. 

Section 2 

The Congress shall have power to enforce this article by appropriate 

legislation. 

 

25th Amendment 
Section 1 

In case of the removal of the President from office or of his death or 

resignation, the Vice President shall become President. 



Section 2 

Whenever there is a vacancy in the office of the Vice President, the 

President shall nominate a Vice President who shall take office upon 

confirmation by a majority vote of both Houses of Congress. 

Section 3 

Whenever the President transmits to the President pro tempore of the 

Senate and the Speaker of the House of Representatives his written 

declaration that he is unable to discharge the powers and duties of his 

office, and until he transmits to them a written declaration to the 

contrary, such powers and duties shall be discharged by the Vice 

President as Acting President. 

Section 4 

Whenever the Vice President and a majority of either the principal 

officers of the executive departments or of such other body as 

Congress may by law provide, transmit to the President pro tempore 

of the Senate and the Speaker of the House of Representatives their 

written declaration that the President is unable to discharge the powers 

and duties of his office, the Vice President shall immediately assume 

the powers and duties of the office as Acting President. 

      

Thereafter, when the President transmits to the President pro tempore 

of the Senate and the Speaker of the House of Representatives his 



written declaration that no inability exists, he shall resume the powers 

and duties of his office unless the Vice President and a majority of 

either the principal officers of the executive department or of such 

other body as Congress may by law provide, transmit within four days 

to the President pro tempore of the Senate and the Speaker of the 

House of Representatives their written declaration that the President is 

unable to discharge the powers and duties of his office. Thereupon 

Congress shall decide the issue, assembling within forty-eight hours 

for that purpose if not in session. If the Congress, within twenty-one 

days after receipt of the latter written declaration, or, if Congress is 

not in session, within twenty-one days after Congress is required to 

assemble, determines by two-thirds vote of both Houses that the 

President is unable to discharge the powers and duties of his office, 

the Vice President shall continue to discharge the same as Acting 

President; otherwise, the President shall resume the powers and duties 

of his office. 

 

26th Amendment 
Section 1 

The right of citizens of the United States, who are eighteen years of 

age or older, to vote shall not be denied or abridged by the United 

States or by any State on account of age. 



Section 2 

The Congress shall have power to enforce this article by appropriate 

legislation. 

 

27th Amendment 
No law, varying the compensation for the services of the Senators and 

Representatives, shall take effect, until an election of representatives 

shall have intervened. 
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Introduction 

The U.S. ConstitutionΣ ƛǎ ƻƴŜ ƻŦ ǘƘŜ ǿƻǊƭŘΩǎ Ƴƻǎǘ ŜƴŘǳǊƛƴƎ ǎȅƳōƻƭǎ ƻŦ ŘŜƳƻŎǊŀŎȅΦ Lǘ ƛǎ ŀƭǎƻ ǘƘŜ 
oldest, and shortest, written constitutions of the modern era still in existence. Its writing was by 
no means inevitable, however. In many ways, the Constitution was both the culmination of 
American (and British) political thought about government power and a blueprint for the 
future. 

It is tempting to think of the framers of the Constitution as a group of like-minded men aligned 
in their lofty thinking regarding rights and freedoms. This assumption makes it hard to oppose 
constitutional principles in modern-day politics because people admire the longevity of the 
Constitution and like to consider its ideals above petty partisan politics. However, the 
Constitution was designed largely out of necessity following the failure of the first revolutionary 
government, and it featured a series of pragmatic compromises among its disparate 
stakeholders. It is therefore quite appropriate that more than 225 years later the U.S. 
government still requires compromise to function properly. 

How did the Constitution come to be written? What compromises were needed to ensure the 
ratification that made it into law? This chapter addresses these questions and also describes 
why the Constitution remains a living, changing document. 

2.1   The Pre-Revolutionary Period and the Roots of the American Political 
Tradition 

Learning Objectives 

By the end of this section, you will be able to: 

ω Identify the origins of the core values in American political thought, including ideas 
regarding representational government 

ω {ǳƳƳŀǊƛȊŜ DǊŜŀǘ .ǊƛǘŀƛƴΩǎ ŀŎǘƛƻƴǎ ƭŜŀŘƛƴƎ ǘƻ ǘƘŜ !ƳŜǊƛŎŀƴ wŜǾƻƭǳǘƛƻƴ 

American political ideas regarding liberty and self-government did not suddenly emerge full-
blown at the moment the colonists declared their independence from Britain. The varied 
strands of what became the American republic had many roots, reaching far back in time and 
across the Atlantic Ocean to Europe. Indeed, it was not new ideas but old ones that led the 
colonists to revolt and form a new nation. 

POLITICAL THOUGHT IN THE AMERICAN COLONIES 

The beliefs and attitudes that led to the call for independence had long been an important part 
of colonial life. Of all the political thinkers who influenced American beliefs about government, 
the most important is surely John Locke (Figure 2.2). The most significant contributions of 
Locke, a seventeenth-century English philosopher, were his ideas regarding the relationship 
between government and natural rights, which were believed to be God-given rights to life, 
liberty, and property. 
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Figure  2.2   John Locke was one of the most influential thinkers of the Enlightenment. His 
writings form the basis for many modern political ideas. 

Locke was not the first Englishman to suggest that people had rights. The British government 
had recognized its duty to protect the lives, liberties, and property of English citizens long 
before the settling of its North American colonies. In 1215, King John signed Magna Cartaτa 
promise to his subjects that he and future monarchs would refrain from certain actions that 
ƘŀǊƳŜŘΣ ƻǊ ƘŀŘ ǘƘŜ ǇƻǘŜƴǘƛŀƭ ǘƻ ƘŀǊƳΣ ǘƘŜ ǇŜƻǇƭŜ ƻŦ 9ƴƎƭŀƴŘΦ tǊƻƳƛƴŜƴǘ ƛƴ aŀƎƴŀ /ŀǊǘŀΩǎ Ƴŀƴȅ 
ǇǊƻǾƛǎƛƻƴǎ ŀǊŜ ǇǊƻǘŜŎǘƛƻƴǎ ŦƻǊ ƭƛŦŜΣ ƭƛōŜǊǘȅΣ ŀƴŘ ǇǊƻǇŜǊǘȅΦ CƻǊ ŜȄŀƳǇƭŜΣ ƻƴŜ ƻŦ ǘƘŜ ŘƻŎǳƳŜƴǘΩǎ 
Ƴƻǎǘ ŦŀƳƻǳǎ ŎƭŀǳǎŜǎ ǇǊƻƳƛǎŜǎΣ άbƻ ŦǊŜŜƳŜƴ ǎƘŀƭƭ ōŜ ǘŀƪŜƴΣ ƛƳǇǊƛǎƻƴed . . . or in any way 
ŘŜǎǘǊƻȅŜŘ Φ Φ Φ ŜȄŎŜǇǘ ōȅ ǘƘŜ ƭŀǿŦǳƭ ƧǳŘƎƳŜƴǘ ƻŦ Ƙƛǎ ǇŜŜǊǎ ƻǊ ōȅ ǘƘŜ ƭŀǿ ƻŦ ǘƘŜ ƭŀƴŘΦέ !ƭǘƘƻǳƎƘ ƛǘ 
took a long time for modern ideas regarding due process to form, this clause lays the 
foundation for the Fifth and Sixth Amendments to the U.S. Constitution. While Magna Carta 
was intended to grant protections only to the English barons who were in revolt against King 
John in 1215, by the time of the American Revolution, English subjects, both in England and in 
North America, had come to regard the document as a cornerstone of liberty for men of all 
stationsτa right that had been recognized by King John I in 1215, but the people had actually 
possessed long before then. 

The rights protected by Magna Carta had been granted by the king, and, in theory, a future king 
or queen could take them away. The natural rights Locke described, however, had been granted 
by God and thus could never be abolished by human beings, even royal ones, or by the 
institutions they created. 

So committed were the British to the protection of these natural rights that when the royal 
Stuart dynasty began to intrude upon them in the seventeenth century, Parliament removed 
King James II, already disliked because he was Roman Catholic, in the Glorious Revolution and 
invited his Protestant daughter and her husband to rule the nation. Before offering the throne 
to William and Mary, however, Parliament passed the English Bill of Rights in 1689. A bill of 
ǊƛƎƘǘǎ ƛǎ ŀ ƭƛǎǘ ƻŦ ǘƘŜ ƭƛōŜǊǘƛŜǎ ŀƴŘ ǇǊƻǘŜŎǘƛƻƴǎ ǇƻǎǎŜǎǎŜŘ ōȅ ŀ ƴŀǘƛƻƴΩǎ citizens. The English Bill of 
wƛƎƘǘǎΣ ƘŜŀǾƛƭȅ ƛƴŦƭǳŜƴŎŜŘ ōȅ [ƻŎƪŜΩǎ ƛŘŜŀǎΣ ŜƴǳƳŜǊŀǘŜŘ ǘƘŜ ǊƛƎƘǘǎ ƻŦ 9ƴƎƭƛǎƘ ŎƛǘƛȊŜƴǎ ŀƴŘ 
explicitly guaranteed rights to life, liberty, and property. This document would profoundly 
influence the U.S. Constitution and Bill of Rights. 
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!ƳŜǊƛŎŀƴ Ŏƻƭƻƴƛǎǘǎ ŀƭǎƻ ǎƘŀǊŜŘ [ƻŎƪŜΩǎ ŎƻƴŎŜǇǘ ƻŦ ǇǊƻǇŜǊǘȅ ǊƛƎƘǘǎΦ !ŎŎƻǊŘƛƴƎ ǘƻ [ƻŎƪŜΣ ŀƴȅƻƴŜ 
who invested labor in the commonsτthe land, forests, water, animals, and other parts of 
nature that were free for the takingτmight take as much of these as needed, by cutting trees, 
for example, or building a fence around a field. The only restriction was that no one could take 
so much that others were deprived of their right to take from the commons as well. In the 
ŎƻƭƻƴƛǎǘǎΩ ŜȅŜǎΣ ŀƭƭ ŦǊŜŜ ²ƘƛǘŜ ƳŀƭŜǎ ǎhould have the right to acquire property, and once it had 
been acquired, government had the duty to protect it. (The rights of women remained greatly 
limited for many more years.) 

tŜǊƘŀǇǎ ǘƘŜ Ƴƻǎǘ ƛƳǇƻǊǘŀƴǘ ƻŦ [ƻŎƪŜΩǎ ƛŘŜŀǎ ǘƘŀǘ ƛƴŦƭǳŜƴŎŜŘ ǘƘŜ .ǊƛǘƛǎƘ ǎŜǘǘlers of North 
America were those regarding the origins and purpose of government. Most Europeans of the 
time believed the institution of monarchy had been created by God, and kings and queens had 
been divinely appointed to rule. Locke, however, theorized that human beings, not God, had 
created government. People sacrificed a small portion of their freedom and consented to be 
ǊǳƭŜŘ ƛƴ ŜȄŎƘŀƴƎŜ ŦƻǊ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ǘƘŜƛǊ ƭƛǾŜǎΣ ƭƛōŜǊǘȅΣ ŀƴŘ ǇǊƻǇŜǊǘȅΦ [ƻŎƪŜ 
called this implicit agreement between a people and their government the social contract. 
Should government deprive people of their rights by abusing the power given to it, the contract 
was broken and the people were no longer bound by its terms. The people could thus withdraw 
their consent to obey and form another government for their protection. 

The belief that government should not deprive people of their liberties and should be restricted 
ƛƴ ƛǘǎ ǇƻǿŜǊ ƻǾŜǊ ŎƛǘƛȊŜƴǎΩ ƭƛǾŜǎ ǿŀǎ ŀƴ ƛƳǇƻǊǘŀƴǘ ŦŀŎǘƻǊ ƛƴ ǘƘŜ ŎƻƴǘǊƻǾŜǊǎƛŀƭ ŘŜŎƛǎƛƻƴ ōȅ ǘƘŜ 
American colonies to declare independence from England in 1776. For Locke, withdrawing 
consent to be ruled by an established government and forming a new one meant replacing one 
monarch with another. For those colonists intent on rebelling, however, it meant establishing a 
new nation and creating a new government, one that would be greatly limited in the power it 
could exercise over the people. 

The desire to limit the power of government is closely related to the belief that people should 
govern themselves. This core tenet of American political thought was rooted in a variety of 
traditions. First, the British government did allow for a degree of self-government. Laws were 
made by Parliament, and property-owning males were allowed to vote for representatives to 
Parliament. Thus, Americans were accustomed to the idea of representative government from 
the beginning. For instance, Virginia established its House of Burgesses in 1619. Upon their 
arrival in North America a year later, the English Separatists who settled the Plymouth Colony, 
commonly known as the Pilgrims, promptly authored the Mayflower Compact, an agreement to 
govern themselves according to the laws created by the male voters of the colony.1 By the 
eighteenth century, all the colonies had established legislatures to which men were elected to 
make the laws for their fellow colonists. When American colonists felt that this longstanding 
tradition of representative self-government was threatened by the actions of Parliament and 
the King, the American Revolution began. 

THE AMERICAN REVOLUTION 

The American Revolution began when a small and vocal group of colonists became convinced 
the king and Parliament were abusing them and depriving them of their rights. By 1776, they 

https://openstax.org/
http://openstax.org/books/american-government-3e/pages/references#rf-1234


Access for free at https://openstax.org 

had been living under the rule of the British government for more than a century, and England 
had long treated the thirteen colonies with a degree of benign neglect. Each colony had 
established its own legislature. Taxes imposed by England were low, and property ownership 
was more widespread than in England. People readily proclaimed their loyalty to the king. For 
the most part, American colonists were proud to be British citizens and had no desire to form 
an independent nation. 

All this began to change in 1763 when the Seven Years War between Great Britain and France 
came to an end, and Great Britain gained control of most of the French territory in North 
America. The colonists had fought on behalf of Britain, and many colonists expected that after 
the war they would be allowed to settle on land west of the Appalachian Mountains that had 
been taken from France. However, their hopes were not realized. Hoping to prevent conflict 
with Indian tribes in the Ohio Valley, Parliament passed the Proclamation of 1763, which 
forbade the colonists to purchase land or settle west of the Appalachian Mountains.2 

To pay its debts from the war and maintain the troops it left behind to protect the colonies, the 
British government had to take new measures to raise revenue. Among the acts passed by 
Parliament were laws requiring American colonists to pay British merchants with gold and silver 
instead of paper currency and a mandate that suspected smugglers be tried in vice-admiralty 
courts, without jury trials. What angered the colonists most of all, however, was the imposition 
of direct taxes: taxes imposed on individuals instead of on transactions. 

Because the colonists had not consented to direct taxation, their primary objection was that it 
reduced their status as free men. The right of the people or their representatives to consent to 
taxation was enshrined in both Magna Carta and the English Bill of Rights. Taxes were imposed 
by the House of Commons, one of the two houses of the British Parliament. The North 
American colonists, however, were not allowed to elect representatives to that body. In their 
eyes, taxation by representatives they had not voted for was a denial of their rights. Members 
of the House of Commons and people living in England had difficulty understanding this 
argument. All British subjects had to obey the laws passed by Parliament, including the 
requirement to pay taxes. Those who were not allowed to vote, such as women and Black 
people, were considered to have virtual representation in the British legislature; 
representatives elected by those who could vote made laws on behalf of those who could not. 
Many colonists, however, maintained that anything except direct representation was a 
violation of their rights as English subjects. 

The first such tax to draw the ire of colonists was the Stamp Act, passed in 1765, which required 
that almost all paper goods, such as diplomas, land deeds, contracts, and newspapers, have 
revenue stamps placed on them. The outcry was so great that the new tax was quickly 
withdrawn, but its repeal was soon followed by a series of other tax acts, such as the 
Townshend Acts (1767), which imposed taxes on many everyday objects such as glass, tea, and 
paint. 

The taxes imposed by the Townshend Acts were as poorly received by the colonists as the 
Stamp Act had been. The Massachusetts legislature sent a petition to the king asking for relief 
from the taxes and requested that other colonies join in a boycott of British manufactured 
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goods. British officials threatened to suspend the legislatures of colonies that engaged in a 
ōƻȅŎƻǘǘ ŀƴŘΣ ƛƴ ǊŜǎǇƻƴǎŜ ǘƻ ŀ ǊŜǉǳŜǎǘ ŦƻǊ ƘŜƭǇ ŦǊƻƳ .ƻǎǘƻƴΩǎ Ŏǳǎǘƻms collector, sent a warship 
to the city in 1768. A few months later, British troops arrived, and on the evening of March 5, 
1770, an altercation erupted outside the customs house. Shots rang out as the soldiers fired 
into the crowd (Figure 2.3). Several people were hit; three died immediately. Britain had taxed 
ǘƘŜ Ŏƻƭƻƴƛǎǘǎ ǿƛǘƘƻǳǘ ǘƘŜƛǊ ŎƻƴǎŜƴǘΦ bƻǿΣ .ǊƛǘƛǎƘ ǎƻƭŘƛŜǊǎ ƘŀŘ ǘŀƪŜƴ ŎƻƭƻƴƛǎǘǎΩ ƭƛǾŜǎΦ 

 

Figure  2.3   The Sons of Liberty circulated this sensationalized version of the events of March 5, 
1770, in order to promote the rightness of their cause; it depicts British soldiers firing on 
unarmed civilians in the event that became known as the Boston Massacre. Later portrayals 
would more prominently feature Crispus Attucks, an African American who was one of the first 
to die. Eight British soldiers were tried for murder as a result of the confrontation. 

Following this event, later known as the Boston Massacre, resistance to British rule grew, 
especially in the colony of Massachusetts. In December 1773, a group of Boston men boarded a 
ship in Boston harbor and threw its cargo of tea, owned by the British East India Company, into 
the water to protest British policies, including the granting of a monopoly on tea to the British 
East India Company, which many colonial merchants resented.3 This act of defiance became 
known as the Boston Tea Party. In the 2010s, many who did not agree with the positions of the 
Democratic or the Republican Party organized themselves into an oppositional group dubbed 
the Tea Party (Figure 2.4). 
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Figure  2.4   Members of the modern Tea Party movement claim to represent the same spirit as 
their colonial forebears in the iconic lithograph The Destruction of Tea at Boston Harbor (a) and 
ǇǊƻǘŜǎǘ ŀƎŀƛƴǎǘ ǿƘŀǘ ǘƘŜȅ ǇŜǊŎŜƛǾŜ ŀǎ ƎƻǾŜǊƴƳŜƴǘΩǎ ƛƴǘŜǊŦŜǊŜƴŎŜ ǿƛǘƘ ǇŜƻǇƭŜΩǎ ǊƛƎƘǘǎΦ Lƴ !ǇǊƛƭ 
2010, members of a Tea Party Express rally on the Boston Common signed a signature wall to 
record their protest (b). (credit b: modification of work by Tim Pierce) 

In the early months of 1774, Parliament responded to this latest act of colonial defiance by 
passing a series of laws called the Coercive Acts, intended to punish Boston for leading 
resistance to British rule and to restore order in the colonies. These acts virtually abolished 
ǘƻǿƴ ƳŜŜǘƛƴƎǎ ƛƴ aŀǎǎŀŎƘǳǎŜǘǘǎ ŀƴŘ ƻǘƘŜǊǿƛǎŜ ƛƴǘŜǊŦŜǊŜŘ ǿƛǘƘ ǘƘŜ ŎƻƭƻƴȅΩǎ ŀōƛƭƛǘȅ ǘƻ ƎƻǾŜrn 
itself. This assault on Massachusetts and its economy enraged people throughout the colonies, 
and delegates from all the colonies except Georgia formed the First Continental Congress to 
create a unified opposition to Great Britain. Among other things, members of the institution 
developed a declaration of rights and grievances. 

In May 1775, delegates met again in the Second Continental Congress. By this time, war with 
Great Britain had already begun, following skirmishes between colonial militiamen and British 
troops at Lexington and Concord, Massachusetts. Congress drafted a Declaration of Causes 
ŜȄǇƭŀƛƴƛƴƎ ǘƘŜ ŎƻƭƻƴƛŜǎΩ ǊŜŀǎƻƴǎ ŦƻǊ ǊŜōŜƭƭƛƻƴΦ hƴ Wǳƭȅ нΣ мттсΣ /ƻƴƎǊŜǎǎ ŘŜŎƭŀǊŜŘ !ƳŜǊƛŎŀƴ 
independence from Britain and two days later signed the Declaration of Independence. 

Drafted by Thomas Jefferson, the Declaration of Independence officially proclaimed the 
ŎƻƭƻƴƛŜǎΩ ǎŜǇŀǊŀǘƛƻƴ ŦǊƻƳ .ǊƛǘŀƛƴΦ Lƴ ƛǘΣ WŜŦŦŜǊǎon eloquently laid out the reasons for rebellion. 
God, he wrote, had given everyone the rights of life, liberty, and the pursuit of happiness. 
People had created governments to protect these rights and consented to be governed by 
them so long as government ŦǳƴŎǘƛƻƴŜŘ ŀǎ ƛƴǘŜƴŘŜŘΦ IƻǿŜǾŜǊΣ άǿƘŜƴŜǾŜǊ ŀƴȅ CƻǊƳ ƻŦ 
Government becomes destructive of these ends, it is the Right of the People to alter or to 
ŀōƻƭƛǎƘ ƛǘΣ ŀƴŘ ǘƻ ƛƴǎǘƛǘǳǘŜ ƴŜǿ DƻǾŜǊƴƳŜƴǘΦέ .Ǌƛǘŀƛƴ ƘŀŘ ŘŜǇǊƛǾŜŘ ǘƘŜ Ŏƻƭƻƴƛǎǘǎ ƻŦ ǘƘŜƛǊ ǊƛƎƘǘǎΦ 
The king haŘ άŜǎǘŀōƭƛǎƘώŜŘϐ Φ Φ Φ ŀƴ ŀōǎƻƭǳǘŜ ¢ȅǊŀƴƴȅ ƻǾŜǊ ǘƘŜǎŜ {ǘŀǘŜǎΦέ Wǳǎǘ ŀǎ ǘƘŜƛǊ 9ƴƎƭƛǎƘ 
forebears had removed King James II from the throne in 1689, the colonists now wished to 
establish a new rule. 
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Jefferson then proceeded to list the many ways in which the British monarch had abused his 
power and failed in his duties to his subjects. The king, Jefferson charged, had taxed the 
colonists without the consent of their elected representatives, interfered with their trade, 
denied them the right to trial by jury, and deprived them of their right to self-government. Such 
intrusions on their rights could not be tolerated. With their signing of the Declaration of 
Independence (Figure 2.5), the founders of the United States committed themselves to the 
creation of a new kind of government. 

 

Figure  2.5   The presentation of the Declaration of Independence is commemorated in a 
painting by John Trumbull in 1817. It was commissioned to hang in the Capitol in Washington, 
DC. 

Link to Learning 
Thomas Jefferson explains in the Declaration of Independence why many colonists felt the need 
to form a new nation. His evocation of the natural rights of man and his list of grievances 
against the king also served as the model for the Declaration of Sentiments that was written in 
1848 in favor of giving women in the United States rights equal to those of men. View both 
documents and compare. 
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  2.2   The Articles of Confederation 

Learning Objectives 

By the end of this section, you will be able to: 

ω Describe the steps taken during and after the American Revolution to create a 
government 

ω Identify the main features of the Articles of Confederation 

ω Describe the crises resulting from key features of the Articles of Confederation 

Waging a successful war against Great Britain required that the individual colonies, now 
sovereign states that often distrusted one another, form a unified nation with a central 
ƎƻǾŜǊƴƳŜƴǘ ŎŀǇŀōƭŜ ƻŦ ŘƛǊŜŎǘƛƴƎ ǘƘŜ ŎƻǳƴǘǊȅΩǎ ŘŜŦŜƴǎŜΦ DŀƛƴƛƴƎ ǊŜŎƻƎƴƛǘƛƻƴ ŀƴŘ ŀƛŘ ŦǊƻƳ 
foreign nations would also be easier if the new United States had a national government able to 
borrow money and negotiate treaties. Accordingly, the Second Continental Congress called 
ǳǇƻƴ ƛǘǎ ŘŜƭŜƎŀǘŜǎ ǘƻ ŎǊŜŀǘŜ ŀ ƴŜǿ ƎƻǾŜǊƴƳŜƴǘ ǎǘǊƻƴƎ ŜƴƻǳƎƘ ǘƻ ǿƛƴ ǘƘŜ ŎƻǳƴǘǊȅΩǎ 
independence but not so powerful that it would deprive people of the very liberties for which 
they were fighting. 

PUTTING A NEW GOVERNMENT IN PLACE 

¢ƘŜ Ŧƛƴŀƭ ŘǊŀŦǘ ƻŦ ǘƘŜ !ǊǘƛŎƭŜǎ ƻŦ /ƻƴŦŜŘŜǊŀǘƛƻƴΣ ǿƘƛŎƘ ŦƻǊƳŜŘ ǘƘŜ ōŀǎƛǎ ƻŦ ǘƘŜ ƴŜǿ ƴŀǘƛƻƴΩǎ 
government, was accepted by Congress in November 1777 and submitted to the states for 
ratification. It would not become the law of the land until all thirteen states had approved it. 
Within two years, all except Maryland had done so. Maryland argued that all territory west of 
the Appalachians, to which some states had laid claim, should instead be held by the national 
government as public land for the benefit of all the states. When the last of these states, 
Virginia, relinquished its land claims in early 1781, Maryland approved the Articles.4 A few 
months later, the British surrendered. 

Americans wished their new government to be a republic, a regime in which the people, not a 
monarch, held power and elected representatives to govern according to the rule of law. Many, 
however, feared that a nation as large as the United States could not be ruled effectively as a 
republic. Many also worried that even a government of representatives elected by the people 
might become too powerful and overbearing. Thus, a confederation was createdτan entity in 
which independent, self-governing states form a union for the purpose of acting together in 
areas such as defense. Fearful of replacing one oppressive national government with another, 
however, the framers of the Articles of Confederation created an alliance of sovereign states 
held together by a weak central government. 

Link to Learning 
View the Articles of Confederation at the National Archives. The timeline for drafting and 
ratifying the Articles of Confederation is available at the Library of Congress. 

Following the Declaration of Independence, each of the thirteen states had drafted and ratified 
a constitution providing for a republican form of government in which political power rested in 
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the hands of the people, although the right to vote was limited to free (White) men, and the 
property requirements for voting differed among the states. Each state had a governor and an 
elected legislature. In the new nation, the states remained free to govern their residents as 
they wished. The central government had authority to act in only a few areas, such as national 
defense, in which the states were assumed to have a common interest (and would, indeed, 
have to supply militias). This arrangement was meant to prevent the national government from 
becoming too powerful or abusing the rights of individual citizens. In the careful balance 
between power for the national government and liberty for the states, the Articles of 
Confederation favored the states. 

Thus, powers given to the central government were severely limited. The Confederation 
Congress, formerly the Continental Congress, had the authority to exchange ambassadors and 
make treaties with foreign governments and Indian tribes, declare war, coin currency and 
borrow money, and settle disputes between states. Each state legislature appointed delegates 
to the Congress; these men could be recalled at any time. Regardless of its size or the number 
of delegates it chose to send, each state would have only one vote. Delegates could serve for 
no more than three consecutive years, lest a class of elite professional politicians develop. The 
nation would have no independent chief executive or judiciary. Nine votes were required 
before the central government could act, and the Articles of Confederation could be changed 
only by unanimous approval of all thirteen states. 

WHAT WENT WRONG WITH THE ARTICLES? 

The Articles of Confederation satisfied the desire of those in the new nation who wanted a 
weak central government with limited power. Ironically, however, their very success led to their 
undoing. It soon became apparent that, while they protected the sovereignty of the states, the 
Articles had created a central government too weak to function effectively. 

One of the biggest problems was that the national government had no power to impose taxes. 
¢ƻ ŀǾƻƛŘ ŀƴȅ ǇŜǊŎŜǇǘƛƻƴ ƻŦ άǘŀȄŀǘƛƻƴ ǿƛǘƘƻǳǘ ǊŜǇǊŜǎŜƴǘŀǘƛƻƴΣέ ǘƘŜ !ǊǘƛŎƭŜǎ ƻŦ /ƻƴŦŜŘŜǊŀǘƛƻƴ 
allowed only state governments to levy taxes. To pay for its expenses, the national government 
had to request money from the states, which were required to provide funds in proportion to 
the value of the land within their borders. The states, however, were often negligent in this 
duty, and the national government was underfunded. Without money, it could not pay debts 
owed from the Revolution and had trouble conducting foreign affairs. For example, the inability 
of the U.S. government to raise sufficient funds to compensate colonists who had remained 
loyal to Great Britain for their property losses during and after the American Revolution was 
one of the reasons the British refused to evacuate the land west of the Appalachians. The new 
nation was also unable to protect American ships from attacks by the Barbary pirates.5 Foreign 
governments were also, understandably, reluctant to loan money to a nation that might never 
repay it because it lacked the ability to tax its citizens. 

The fiscal problems of the central government meant that the currency it issued, called the 
Continental, was largely worthless and people were reluctant to use it. Furthermore, while the 
Articles of Confederation had given the national government the power to coin money, they 
had not prohibited the states from doing so as well. As a result, numerous state banks issued 
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their own banknotes, which had the same problems as the Continental. People who were 
unfamiliar with the reputation of the banks that had issued the banknotes often refused to 
accept them as currency. This reluctance, together with the overwhelming debts of the states, 
ŎǊƛǇǇƭŜŘ ǘƘŜ ȅƻǳƴƎ ƴŀǘƛƻƴΩǎ ŜŎƻƴƻƳȅΦ 

¢ƘŜ ŎƻǳƴǘǊȅΩǎ ŜŎƻƴƻƳƛŎ ǿƻŜǎ ǿŜǊŜ ƳŀŘŜ ǿƻǊǎŜ ōȅ ǘƘŜ ŦŀŎǘ ǘƘŀǘ ǘƘŜ ŎŜƴǘǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ŀƭǎƻ 
lacked the power to impose tariffs on foreign imports or regulate interstate commerce. Thus, it 
was unable to prevent British merchants from flooding the U.S. market with low-priced goods 
after the Revolution, and American producers suffered from the competition. Compounding the 
problem, states often imposed tariffs on items produced by other states and otherwise 
ƛƴǘŜǊŦŜǊŜŘ ǿƛǘƘ ǘƘŜƛǊ ƴŜƛƎƘōƻǊǎΩ ǘǊŀŘŜΦ 

The national government also lacked the power to raise an army or navy. Fears of a standing 
army in the employ of a tyrannical government had led the writers of the Articles of 
Confederation to leave defense largely to the states. Although the central government could 
declare war and agree to peace, it had to depend upon the states to provide soldiers. If state 
ƎƻǾŜǊƴƻǊǎ ŎƘƻǎŜ ƴƻǘ ǘƻ ƘƻƴƻǊ ǘƘŜ ƴŀǘƛƻƴŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ǊŜǉǳŜǎǘΣ ǘƘŜ ŎƻǳƴǘǊȅ ǿƻǳƭŘ ƭŀŎƪ ŀƴ 
adequate defense. This was quite dangerous at a time when England and Spain still controlled 
large portions of North America (Table 2.1). 

Problems with the Articles of Confederation 

Weakness of the Articles of 
Confederation Why Was This a Problem? 

The national government could 
not impose taxes on citizens. It 
could only request money from 
the states. 

Requests for money were usually not honored. As a 
result, the national government did not have money to 
pay for national defense or fulfill its other 
responsibilities. 

The national government could 
not regulate foreign trade or 
interstate commerce. 

The government could not prevent foreign countries 
from hurting American competitors by shipping 
inexpensive products to the United States. It could not 
prevent states from passing laws that interfered with 
domestic trade. 

The national government could 
not raise an army. It had to 
request the states to send men. 

{ǘŀǘŜ ƎƻǾŜǊƴƳŜƴǘǎ ŎƻǳƭŘ ŎƘƻƻǎŜ ƴƻǘ ǘƻ ƘƻƴƻǊ /ƻƴƎǊŜǎǎΩǎ 
request for troops. This would make it hard to defend the 
nation. 

Each state had only one vote in 
Congress regardless of its size. 

Populous states were less well represented. 

The Articles could not be 
changed without a unanimous 
vote to do so. 

Problems with the Articles could not be easily fixed. 

There was no national judicial 
system. 

Judiciaries are important enforcers of national 
government power. 
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Table  2.1     The Articles of Confederation suffered from many problems that could not be 
easily repaired. The biggest problem was the lack of power given to the national government. 

The weaknesses of the Articles of Confederation, already recognized by many, became 
apparent to all as a result of an uprising of Massachusetts farmers, led by Daniel Shays. Known 
ŀǎ {ƘŀȅǎΩ wŜōŜƭƭƛƻƴΣ ǘƘŜ ƛƴŎƛŘŜƴǘ ǇŀƴƛŎƪŜŘ ǘƘŜ ƎƻǾŜǊƴƻǊ ƻŦ aŀǎǎŀŎƘǳǎŜǘǘǎΣ ǿƘƻ ŎŀƭƭŜŘ ǳǇƻƴ ǘƘŜ 
national government for assistance. However, with no power to raise an army, the government 
had no troops at its disposal. After several months, Massachusetts crushed the uprising with 
the help of local militias and privately funded armies, but wealthy people were frightened by 
this display of unrest on the part of poor men and by similar incidents taking place in other 
states.6 To find a solution and resolve problems related to commerce, members of Congress 
called for a revision of the Articles of Confederation. 

Milestone 

{ƘŀȅǎΩ wŜōŜƭƭƛƻƴΥ {ȅƳōƻƭ ƻŦ 5ƛǎƻǊŘŜǊ ŀƴŘ LƳǇŜǘǳǎ ǘƻ !Ŏǘ 
In the summer of 1786, farmers in western Massachusetts were heavily in debt, facing 
imprisonment and the loss of their lands. They owed taxes that had gone unpaid while they 
were away fighting the British during the Revolution. The Continental Congress had promised to 
pay them for their service, but the national government did not have sufficient money. 
Moreover, the farmers were unable to meet the onerous new tax burden Massachusetts 
imposed in order to pay its own debts from the Revolution. 

Led by Daniel Shays (Figure 2.6), the heavily indebted farmers marched to a local courthouse 
demanding relief. Faced with the refusal of many Massachusetts militiamen to arrest the 
rebels, with whom they sympathized, Governor James Bowdoin called upon the national 
government for aid, but none was available. The uprising was finally brought to an end the 
following year ōȅ ŀ ǇǊƛǾŀǘŜƭȅ ŦǳƴŘŜŘ Ƴƛƭƛǘƛŀ ŀŦǘŜǊ ǘƘŜ ǇǊƻǘŜǎǘƻǊǎΩ ǳƴǎǳŎŎŜǎǎŦǳƭ ŀǘǘŜƳǇǘ ǘƻ ǊŀƛŘ 
the Springfield Armory. 

 

Figure  2.6   This contemporary depiction of Continental Army veteran Daniel Shays (left) and 
Job Shattuck (right), who led an uprising of Massachusetts farmers in 1786ς1787 that prompted 
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calls for a stronger national government, appeared on the cover of .ƛŎƪŜǊǎǘŀŦŦΩǎ DŜƴǳƛƴŜ .ƻǎǘƻƴ 
Almanack for 1787. 

Were Shays and his followers justified in their attacks on the government of Massachusetts? 
What rights might they have sought to protect? 

2.3   The Development of the Constitution 

Learning Objectives 

By the end of this section, you will be able to: 

ω Identify the conflicts present and the compromises reached in drafting the Constitution 

ω Summarize the core features of the structure of U.S. government under the Constitution 

In 1786, Virginia and Maryland invited delegates from the other eleven states to meet in 
Annapolis, Maryland, for the purpose of revising the Articles of Confederation. However, only 
five states sent representatives. Because all thirteen states had to agree to any alteration of the 
Articles, the convention in Annapolis could not accomplish its goal. Two of the delegates, 
Alexander Hamilton and James Madison, requested that all states send delegates to a 
convention in Philadelphia the following year to attempt once again to revise the Articles of 
Confederation. All the states except Rhode Island chose delegates to send to the meeting, a 
total of seventy men in all, but many did not attend. Among those not in attendance were John 
Adams and Thomas Jefferson, both of whom were overseas representing the country as 
diplomats. Because the shortcomings of the Articles of Confederation proved impossible to 
overcome, the convention that met in Philadelphia in 1787 decided to create an entirely new 
government. 

POINTS OF CONTENTION 

Fifty-five delegates arrived in Philadelphia in May 1787 for the meeting that became known as 
the Constitutional Convention. Many wanted to strengthen the role and authority of the 
national government but feared creating a central government that was too powerful. They 
wished to preserve state autonomy, although not to a degree that prevented the states from 
working together collectively or made them entirely independent of the will of the national 
government. While seeking to protect the rights of individuals from government abuse, they 
nevertheless wished to create a society in which concerns for law and order did not give way in 
the face of demands for individual liberty. They wished to give political rights to all free men 
ōǳǘ ŀƭǎƻ ŦŜŀǊŜŘ Ƴƻō ǊǳƭŜΣ ǿƘƛŎƘ Ƴŀƴȅ ŦŜƭǘ ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ ǘƘŜ ǊŜǎǳƭǘ ƻŦ {ƘŀȅǎΩ wŜōŜƭƭƛƻƴ ƘŀŘ ƛǘ 
succeeded. Delegates from small states did not want their interests pushed aside by 
delegations from more populous states like Virginia. And everyone was concerned about 
slavery. Representatives from southern states worried that delegates from states where it had 
been or was being abolished might try to outlaw the institution. Those who favored a nation 
free of the influence of slavery feared that southerners might attempt to make it a permanent 
part of American society. The only decision that all could agree on was the election of George 
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Washington, the former commander of the Continental Army and hero of the American 
Revolution, as the president of the convention. 

The Question of Representation: Small States vs. Large States 

One of the first differences among the delegates to become clear was between those from 
large states, such as New York and Virginia, and those who represented small states, like 
Delaware. When discussing the structure of the government under the new constitution, the 
delegates from Virginia called for a bicameral legislature consisting of two houses. The number 
ƻŦ ŀ ǎǘŀǘŜΩǎ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜǎ ƛƴ ŜŀŎƘ ƘƻǳǎŜ ǿŀǎ ǘƻ ōŜ ōŀǎŜŘ ƻƴ ǘƘŜ ǎǘŀǘŜΩǎ ǇƻǇǳƭŀǘƛƻƴΦ Lƴ ŜŀŎƘ 
state, representatives in the lower house would be elected by popular vote. These 
ǊŜǇǊŜǎŜƴǘŀǘƛǾŜǎ ǿƻǳƭŘ ǘƘŜƴ ǎŜƭŜŎǘ ǘƘŜƛǊ ǎǘŀǘŜΩǎ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜǎ ƛƴ ǘƘŜ ǳǇǇŜǊ ƘƻǳǎŜ ŦǊƻƳ ŀƳƻƴƎ 
candidates propƻǎŜŘ ōȅ ǘƘŜ ǎǘŀǘŜΩǎ ƭŜƎƛǎƭŀǘǳǊŜΦ hƴŎŜ ŀ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜΩǎ ǘŜǊƳ ƛƴ ǘƘŜ ƭŜƎƛǎƭŀǘǳǊŜ 
had ended, the representative could not be reelected until an unspecified amount of time had 
passed. 

Delegates from small states objected to this Virginia Plan. Another proposal, the New Jersey 
Plan, called for a unicameral legislature with one house, in which each state would have one 
vote. Thus, smaller states would have the same power in the national legislature as larger 
states. However, the larger states argued that because they had more residents, they should be 
allotted more legislators to represent their interests (Figure 2.7). 

 

Figure  2.7   The Virginia Plan called for a two-house legislature. Representation in both houses 
ǿƻǳƭŘ ōŜ ōŀǎŜŘ ƻƴ ǇƻǇǳƭŀǘƛƻƴΦ ! ǎǘŀǘŜΩǎ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜǎ ƛƴ ƻƴŜ ƘƻǳǎŜ ǿƻǳƭŘ ōŜ ŜƭŜŎǘŜŘ ōȅ ǘƘŜ 
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ǎǘŀǘŜΩǎ ǾƻǘŜǊǎΦ ¢ƘŜǎŜ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜǎ ǿƻǳƭŘ ǘƘŜƴ ŀǇǇƻƛƴǘ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜǎ ǘƻ ǘƘŜ ǎŜŎƻƴŘ ƘƻǳǎŜ 
ŦǊƻƳ ŀƳƻƴƎ ŎŀƴŘƛŘŀǘŜǎ ŎƘƻǎŜƴ ōȅ ǘƘŜ ǎǘŀǘŜΩǎ ƭŜƎƛǎƭŀǘǳǊŜΦ ¢ƘŜ bŜǿ WŜǊsey Plan favored 
maintaining a one-house Congress with each state being equally represented. 

Slavery and Freedom 

Another fundamental division separated the states. Following the Revolution, some of the 
northern states had either abolished slavery or instituted plans by which enslaved men and 
women would gradually be emancipated. Pennsylvania, for example, had passed the Act for the 
Gradual Abolition of Slavery in 1780. All people born in the state to enslaved mothers after the 
ƭŀǿΩǎ ǇŀǎǎŀƎŜ ǿƻǳƭŘ ōŜŎƻƳŜ ƛƴŘentured servants to be set free at age twenty-eight. In 1783, 
Massachusetts had freed all enslaved people within the state. Many Americans believed slavery 
was opposed to the ideals stated in the Declaration of Independence. Others felt it was 
inconsistent with the teachings of Christianity. Some White people feared for their safety if the 
enslaved population or Americans' reliance on slavery were to increase. Although some 
southerners shared similar sentiments, none of the southern states had abolished slavery and 
none wanted the Constitution to interfere with the institution. In addition to supporting the 
agriculture of the South, enslaved people could be taxed as property and counted as population 
ŦƻǊ ǇǳǊǇƻǎŜǎ ƻŦ ŀ ǎǘŀǘŜΩǎ ǊŜǇǊŜǎŜƴǘŀǘƛƻƴ ƛƴ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ. 

Federal Supremacy vs. State Sovereignty 

Perhaps the greatest division among the states split those who favored a strong national 
government and those who favored limiting its powers and allowing states to govern 
themselves in most matters. Supporters of a strong central government argued that it was 
necessary for the survival and efficient functioning of the new nation. Without the authority to 
maintain and command an army and navy, the nation could not defend itself at a time when 
European powers still maintained formidable empires in North America. Without the power to 
ǘŀȄ ŀƴŘ ǊŜƎǳƭŀǘŜ ǘǊŀŘŜΣ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ǿƻǳƭŘ ƴƻǘ ƘŀǾŜ ŜƴƻǳƎƘ ƳƻƴŜȅ ǘƻ Ƴŀƛƴǘŀƛƴ ǘƘŜ ƴŀǘƛƻƴΩǎ 
defense, protect American farmers and manufacturers from foreign competition, create the 
infrastructure necessary for interstate commerce and communications, maintain foreign 
embassies, or pay federal judges and other government officials. Furthermore, other countries 
would be reluctant to loan money to the United States if the federal government lacked the 
ability to impose taxes in order to repay its debts. Besides giving more power to populous 
states, the Virginia Plan also favored a strong national government that would legislate for the 
states in many areas and would have the power to veto laws passed by state legislatures. 

Others, however, feared that a strong national government might become too powerful and 
use its authority to oppress citizens and deprive them of their rights. They advocated a central 
government with sufficient authority to defend the nation but insisted that other powers be 
left to the states, which were believed to be better able to understand and protect the needs 
and interests of their residents. Such delegates approved the approach of the New Jersey Plan, 
which retained the unicameral Congress that had existed under the Articles of Confederation. It 
gave additional power to the national government, such as the power to regulate interstate and 
foreign commerce and to compel states to comply with laws passed by Congress. However, 
states still retained a lot of power, including power over the national government. Congress, for 
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ŜȄŀƳǇƭŜΣ ŎƻǳƭŘ ƴƻǘ ƛƳǇƻǎŜ ǘŀȄŜǎ ǿƛǘƘƻǳǘ ǘƘŜ ŎƻƴǎŜƴǘ ƻŦ ǘƘŜ ǎǘŀǘŜǎΦ CǳǊǘƘŜǊƳƻǊŜΣ ǘƘŜ ƴŀǘƛƻƴΩǎ 
chief executive, appointed by the Congress, could be removed by Congress if state governors 
demanded it. 

Individual Liberty vs. Social Stability 

The belief that the king and Parliament had deprived colonists of their liberties had led to the 
Revolution, and many feared the government of the United States might one day attempt to do 
the same. They wanted and expected their new government to guarantee the rights of life, 
liberty, and property. Others believed it was more important for the national government to 
maintain order, and this might require it to limit personal liberty at times. All Americans, 
ƘƻǿŜǾŜǊΣ ŘŜǎƛǊŜŘ ǘƘŀǘ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ƴƻǘ ƛƴǘǊǳŘŜ ǳǇƻƴ ǇŜƻǇƭŜΩǎ ǊƛƎƘǘǎ ǘƻ ƭƛŦŜΣ ƭƛōŜǊǘȅΣ ŀƴŘ 
property without reason. 

COMPROMISE AND THE CONSTITUTIONAL DESIGN OF AMERICAN GOVERNMENT 

Beginning in May 1787 and throughout the long, hot Philadelphia summer, the delegations 
from twelve states discussed, debated, and finallyτafter compromising many timesτby 
September had worked out a new blueprint for the nation. The document they created, the 
U.S. Constitution, was an ingenious instrument that allayed fears of a too-powerful central 
government and solved the problems that had beleaguered the national government under the 
Articles of Confederation. For the most part, it also resolved the conflicts between small and 
large states, northern and southern states, and those who favored a strong federal government 
and those who argued for state sovereignty. 

Link to Learning 
The closest thing to minutes of the Constitutional Convention is the collection of James 
aŀŘƛǎƻƴΩǎ ƭŜǘǘŜǊǎ ŀƴŘ ƴƻǘŜǎ about the proceedings in Philadelphia. Several such letters and 
ƴƻǘŜǎ Ƴŀȅ ōŜ ŦƻǳƴŘ ŀǘ ǘƘŜ [ƛōǊŀǊȅ ƻŦ /ƻƴƎǊŜǎǎΩǎ !ƳŜǊƛŎŀƴ aŜƳƻǊȅ ǇǊƻƧŜŎǘΦ 

The Great Compromise 

The Constitution consists of a preamble and seven articles. The first three articles divide the 
national government into three branchesτCongress, the executive branch, and the federal 
judiciaryτand describe the powers and responsibilities of each. In Article I, ten sections 
describe the structure of Congress, the basis for representation and the requirements for 
serving in Congress, the length of Congressional terms, and the powers of Congress. The 
national legislature created by the article reflects the compromises reached by the delegates 
regarding such issues as representation, slavery, and national power. 

After debating at length over whether the Virginia Plan or the New Jersey Plan provided the 
ōŜǎǘ ƳƻŘŜƭ ŦƻǊ ǘƘŜ ƴŀǘƛƻƴΩǎ ƭŜƎƛǎƭŀǘǳǊŜΣ ǘƘŜ ŦǊŀƳŜǊǎ ƻŦ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ ƘŀŘ ǳƭǘƛƳŀǘŜƭȅ ŀǊǊƛǾŜŘ ŀǘ 
what is called the Great Compromise, suggested by Roger Sherman of Connecticut. Congress, it 
was decided, would consist of two chambers: the Senate and the House of Representatives. 
Each state, regardless of size, would have two senators, making for equal representation as in 
the New Jersey Plan. Representation in the House would be based on population. Senators 
were to be appointed by state legislatures, a variation on the Virginia Plan. Members of the 
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House of Representatives would be popularly elected by the voters in each state. Elected 
members of the House would be limited to two years in office before having to seek reelection, 
ŀƴŘ ǘƘƻǎŜ ŀǇǇƻƛƴǘŜŘ ǘƻ ǘƘŜ {ŜƴŀǘŜ ōȅ ŜŀŎƘ ǎǘŀǘŜΩǎ ǇƻƭƛǘƛŎŀƭ ŜƭƛǘŜ ǿƻǳƭŘ ǎŜǊǾŜ ŀ ǘŜǊƳ ƻŦ ǎƛȄ ȅŜŀǊǎΦ 

Congress was given great power, including the power to tax, maintain an army and a navy, and 
regulate trade and commerce. Congress had authority that the national government lacked 
under the Articles of Confederation. It could also coin and borrow money, grant patents and 
copyrights, declare war, and establish laws regulating naturalization and bankruptcy. While 
legislation could be proposed by either chamber of Congress, it had to pass both chambers by a 
majority vote before being sent to the president to be signed into law, and all bills to raise 
revenue had to begin in the House of Representatives. Only those men elected by the voters to 
represent them could impose taxes upon them. There would be no more taxation without 
representation. 

The Three-Fifths Compromise and the Debates over Slavery 

The Great Compromise that determined the structure of Congress soon led to another debate, 
however. When states took a census of their population for the purpose of allotting House 
representatives, should enslaved people be counted? Southern states were adamant that they 
should be, while delegates from northern states were vehemently opposed, arguing that 
representatives from southern states could not represent the interests of those enslaved. If 
enslaved people were not counted, however, southern states would have far fewer 
representatives in the House than northern states did. For example, if South Carolina were 
allotted representatives based solely on its free population, it would receive only half the 
number it would have received if enslaved people, who made up approximately 43 percent of 
the population, were included.7 

The Three-Fifths Compromise, illustrated in Figure 2.8, resolved the impasse, although not in a 
manner that truly satisfied anyone. For purposes of Congressional apportionment, slaveholding 
states were allowed to count all their free population, including free African Americans and 60 
percent (three-fifths) of their enslaved population. To mollify the north, the compromise also 
ŀƭƭƻǿŜŘ ŎƻǳƴǘƛƴƎ сл ǇŜǊŎŜƴǘ ƻŦ ŀ ǎǘŀǘŜΩǎ ŜƴǎƭŀǾŜŘ ǇƻǇǳƭŀǘƛƻƴ ŦƻǊ ŦŜŘŜǊŀƭ ǘŀȄŀǘƛƻƴΣ ŀƭǘƘƻǳƎƘ ƴƻ 
such taxes were ever collected. Another compromise regarding the institution of slavery 
granted Congress the right to impose taxes on imports in exchange for a twenty-year 
prohibition on laws attempting to ban the importation of enslaved people to the United States, 
which would hurt the economy of southern states more than that of northern states. Because 
the southern states, especially South Carolina, had made it clear they would leave the 
convention if abolition were attempted, no serious effort was made by the framers to abolish 
slavery in the new nation, even though many delegates disapproved of the institution. 
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Figure  2.8   This infographic shows the methods proposed for counting enslaved populations 
and the resulting Three-Fifths Compromise. 

Indeed, the Constitution contained two protections for slavery. Article I postponed the abolition 
of the foreign slave trade until 1808, and in the interim, those in slaveholding states were 
allowed to import as many enslaved people as they wished.8 Furthermore, the Constitution 
placed no restrictions on the domestic slave trade, so residents of one state could still sell 
enslaved people to other states. Article IV of the Constitutionτwhich, among other things, 
required states to return freedom seekers to the states where they had been charged with 
crimesτalso prevented the enslaved from gaining their freedom by escaping to states where 
slavery had been abolished. Clause 3 of Article IV (known as the fugitive slave clause) allowed 
enslavers to reclaim the enslaved in the states where they had fled.9 

Separation of Powers and Checks and Balances 

Although debates over slavery and representation in Congress occupied many at the 
convention, the chief concern was the challenge of increasing the authority of the national 
government while ensuring that it did not become too powerful. The framers resolved this 
problem through a separation of powers, dividing the national government into three separate 
branches and assigning different responsibilities to each one, as shown in Figure 2.9. They also 
created a system of checks and balances by giving each of three branches of government the 
power to restrict the actions of the others, thus requiring them to work together. 
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Figure  2.9   To prevent the national government, or any one group within it, from becoming too 
powerful, the Constitution divided the government into three branches with different powers. 
No branch could function without the cooperation of the others, and each branch could restrict 
the powers of the others. 

Congress was given the power to make laws, but the executive branch, consisting of the 
president and the vice president, and the federal judiciary, notably the Supreme Court, were 
created to, respectively, enforce laws and try cases arising under federal law. Neither of these 
branches had existed under the Articles of Confederation. Thus, Congress can pass laws, but its 
power to do so can be checked by the president, who can veto potential legislation so that it 
cannot become a law. Later, in the 1803 case of Marbury v. Madison, the U.S. Supreme Court 
established its own authority to rule on the constitutionality of laws, a process called judicial 
review. 

hǘƘŜǊ ŜȄŀƳǇƭŜǎ ƻŦ ŎƘŜŎƪǎ ŀƴŘ ōŀƭŀƴŎŜǎ ƛƴŎƭǳŘŜ ǘƘŜ ŀōƛƭƛǘȅ ƻŦ /ƻƴƎǊŜǎǎ ǘƻ ƭƛƳƛǘ ǘƘŜ ǇǊŜǎƛŘŜƴǘΩǎ 
veto. Should the president veto a bill passed by both houses of Congress, the bill is returned to 
Congress to be voted on again. If the bill passes both the House of Representatives and the 
Senate with a two-thirds vote in its favor, it becomes law even though the president has 
refused to sign it. 

/ƻƴƎǊŜǎǎ ƛǎ ŀƭǎƻ ŀōƭŜ ǘƻ ƭƛƳƛǘ ǘƘŜ ǇǊŜǎƛŘŜƴǘΩǎ ǇƻǿŜǊ ŀǎ ŎƻƳƳŀƴŘŜǊ-in-chief of the armed forces 
by refusing to declare war or provide funds for the military. To date, the Congress has never 
ǊŜŦǳǎŜŘ ŀ ǇǊŜǎƛŘŜƴǘΩǎ ǊŜǉǳŜǎǘ ŦƻǊ ŀ ŘŜŎƭŀǊŀǘƛƻƴ ƻŦ ǿŀǊΦ ¢ƘŜ ǇǊŜǎƛŘŜƴǘ Ƴǳǎǘ ŀƭǎƻ ǎŜŜƪ ǘƘŜ ŀŘǾƛŎŜ 
and consent of the Senate before appointing members of the Supreme Court and ambassadors, 
and the Senate must approve the ratification of all treaties signed by the president. Congress 
may even remove the president from office. To do this, both chambers of Congress must work 
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together. The House of Representatives impeaches the president by bringing formal charges 
against the president, and the Senate tries the case in a proceeding overseen by the Chief 
Justice of the Supreme Court. The president is removed from office if found guilty. 

According to political scientist Richard Neustadt, the system of separation of powers and checks 
and balances does not so much allow one part of government to control another as it 
encourages the branches to cooperate. Instead of a true separation of powers, the 
/ƻƴǎǘƛǘǳǘƛƻƴŀƭ /ƻƴǾŜƴǘƛƻƴ άŎǊŜŀǘŜŘ ŀ ƎƻǾŜǊƴƳŜƴt of separated institutions sharing ǇƻǿŜǊǎΦέ10 
For example, knowing the president can veto a law the president disapproves, Congress will 
ŀǘǘŜƳǇǘ ǘƻ ŘǊŀŦǘ ŀ ōƛƭƭ ǘƘŀǘ ŀŘŘǊŜǎǎŜǎ ǘƘŜ ǇǊŜǎƛŘŜƴǘΩǎ ŎƻƴŎŜǊƴǎ ōŜŦƻǊŜ ǎŜƴŘƛƴƎ ƛǘ ǘƻ ǘƘŜ ²ƘƛǘŜ 
House for signing. Similarly, knowing that Congress can override a veto, the president will use 
this power sparingly. 

Federal Power vs. State Power 

The strongest guarantee that the power of the national government would be restricted and 
ǘƘŜ ǎǘŀǘŜǎ ǿƻǳƭŘ ǊŜǘŀƛƴ ŀ ŘŜƎǊŜŜ ƻŦ ǎƻǾŜǊŜƛƎƴǘȅ ǿŀǎ ǘƘŜ ŦǊŀƳŜǊǎΩ ŎǊŜŀǘƛƻƴ ƻŦ ŀ ŦŜŘŜǊŀƭ system of 
government. In a federal system, power is divided between the federal (or national) 
government and the state governments. Great or explicit powers, called enumerated powers, 
were granted to the federal government to declare war, impose taxes, coin and regulate 
currency, regulate foreign and interstate commerce, raise and maintain an army and a navy, 
maintain a post office, make treaties with foreign nations and with Native American tribes, and 
make laws regulating the naturalization of immigrants. 

All powers not expressly given to the national government, however, were intended to be 
exercised by the states. These powers are known as reserved powers (Figure 2.10). Thus, states 
remained free to pass laws regarding such things as intrastate commerce (commerce within the 
borders of a state) and marriage. Some powers, such as the right to levy taxes, were given to 
both the state and federal governments. Both the states and the federal government have a 
chief executive to enforce the laws (a governor and the president, respectively) and a system of 
courts. 
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Figure  2.10   Reserve powers allow the states to pass intrastate legislation, such as laws on 
commerce, drug use, and marriage (a). However, sometimes judicial rulings at the federal level 
may supersede such legislation, as happened in Obergefell v. Hodges (2015), the recent 
Supreme Court case regarding marriage equality (b). (credit a: modification of work by Damian 
Gadal; credit b: modification of work by Ludovic Bertron) 

Although the states retained a considerable degree of sovereignty, the supremacy clause in 
Article VI of the Constitution proclaimed that the Constitution, laws passed by Congress, and 
ǘǊŜŀǘƛŜǎ ƳŀŘŜ ōȅ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ǿŜǊŜ άǘƘŜ ǎǳǇǊŜƳŜ [ŀǿ ƻŦ ǘƘŜ [ŀƴŘΦέ Lƴ ǘƘŜ ŜǾŜƴǘ ƻŦ 
a conflict between the states and the national government, the national government would 
triumph. Furthermore, although the federal government was to be limited to those powers 
enumerated in the Constitution, Article I provided for the expansion of Congressional powers if 
ƴŜŜŘŜŘΦ ¢ƘŜ άƴŜŎŜǎǎŀǊȅ ŀƴŘ ǇǊƻǇŜǊέ ŎƭŀǳǎŜ ƻŦ !ǊǘƛŎƭŜ L ǇǊƻǾƛŘŜǎ ǘƘŀǘ /ƻƴƎǊŜǎǎ Ƴŀȅ άƳŀƪŜ ŀƭƭ 
Laws which shall be necessary and proper for carrying into Execution the foregoing 
[enumerated] Powers, and all other Powers vested by this Constitution in the Government of 
ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎΣ ƻǊ ƛƴ ŀƴȅ 5ŜǇŀǊǘƳŜƴǘ ƻǊ hŦŦƛŎŜǊ ǘƘŜǊŜƻŦΦέ 

¢ƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ ŀƭǎƻ ƎŀǾŜ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ŎƻƴǘǊƻƭ ƻǾŜǊ ŀƭƭ ά¢ŜǊǊƛǘƻǊȅ ƻǊ ƻǘƘŜǊ tǊƻǇŜǊǘȅ 
belonging to the United StateǎΦέ ¢Ƙƛǎ ǿƻǳƭŘ ǇǊƻǾŜ ǇǊƻōƭŜƳŀǘƛŎ ǿƘŜƴΣ ŀǎ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎ 
expanded westward and population growth led to an increase in the power of the northern 
states in Congress, the federal government sought to restrict the expansion of slavery into 
newly acquired territories. 

Link to Learning 
A growing number of institutes and study centers focus on the Constitution and the founding of 
the republic. Examples such as the Institute for the American Constitutional Heritage and the 
Bill of Rights Institute have informative public websites with documents and videos. Another 
example is the National Constitution Center that also holds programs related to aspects of the 
enduring U.S. Constitution. 

2.4   The Ratification of the Constitution 

Learning Objectives 

By the end of this section, you will be able to: 

ω Identify the steps required to ratify the Constitution 

ω Describe arguments the framers raised in support of a strong national government and 
counterpoints raised by the Anti-Federalists 

On September 17, 1787, the delegates to the Constitutional Convention in Philadelphia voted 
to approve the document they had drafted over the course of many months. Some did not 
support it, but the majority did. Before it could become the law of the land, however, the 
Constitution faced another hurdle. It had to be ratified by the states. 
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THE RATIFICATION PROCESS 

Article VII, the final article of the Constitution, required that before the Constitution could 
become law and a new government could form, the document had to be ratified by nine of the 
thirteen states. Eleven days after the delegates at the Philadelphia convention approved it, 
copies of the Constitution were sent to each of the states, which were to hold ratifying 
conventions to either accept or reject it. 

This approach to ratification was an unusual one. Since the authority inherent in the Articles of 
Confederation and the Confederation Congress had rested on the consent of the states, 
ŎƘŀƴƎŜǎ ǘƻ ǘƘŜ ƴŀǘƛƻƴΩǎ ƎƻǾŜǊƴƳŜƴǘ ǎƘƻǳƭŘ ŀƭǎƻ ƘŀǾŜ ōŜŜƴ ǊŀǘƛŦƛŜŘ ōȅ ǘƘŜ ǎǘŀǘŜ ƭŜƎƛǎƭŀǘǳǊŜǎΦ 
Instead, by calling upon state legislatures to hold ratification conventions to approve the 
Constitution, the framers avoided asking the legislators to approve a document that would 
require them to give up a degree of their own power. The men attending the ratification 
conventions would be delegates elected by their neighbors to represent their interests. They 
were not being asked to relinquish their power; in fact, they were being asked to place limits 
upon the power of their state legislators, whom they may not have elected in the first place. 
Finally, because the new nation was to be a republic in which power was held by the people 
through their elected representatives, it was considered appropriate to leave the ultimate 
ŀŎŎŜǇǘŀƴŎŜ ƻǊ ǊŜƧŜŎǘƛƻƴ ƻŦ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ ǘƻ ǘƘŜ ƴŀǘƛƻƴΩǎ ŎƛǘƛȊŜƴǎΦ LŦ ŎƻƴǾŜƴǘƛƻƴ ŘŜƭŜƎŀǘŜǎΣ 
who were chosen by popular vote, approved it, then the new government could rightly claim 
that it ruled with the consent of the people. 

The greatest sticking point when it came to ratification, as it had been at the Constitutional 
Convention itself, was the relative power of the state and federal governments. The framers of 
the Constitution believed that without the ability to maintain and command an army and navy, 
impose taxes, and force the states to comply with laws passed by Congress, the young nation 
would not survive for very long. But many people resisted increasing the powers of the national 
ƎƻǾŜǊƴƳŜƴǘ ŀǘ ǘƘŜ ŜȄǇŜƴǎŜ ƻŦ ǘƘŜ ǎǘŀǘŜǎΦ ±ƛǊƎƛƴƛŀΩǎ tŀǘǊƛŎƪ IŜƴǊȅΣ ŦƻǊ ŜȄŀƳǇƭŜΣ ŦŜŀǊŜŘ ǘƘŀǘ ǘƘŜ 
newly created office of president would place excessive power in the hands of one man. He also 
ŘƛǎŀǇǇǊƻǾŜŘ ƻŦ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ƴŜǿ ŀōƛƭƛǘȅ ǘƻ ǘŀȄ ƛǘǎ ŎƛǘƛȊŜƴǎΦ ¢Ƙƛǎ ǊƛƎƘǘΣ IŜƴǊȅ 
believed, should remain with the states. 

Other delegates, such as Edmund Randolph of Virginia, disapproved of the Constitution because 
it created a new federal judicial system. Their fear was that the federal courts would be too far 
away from where those who were tried lived. State courts were located closer to the homes of 
both plaintiffs and defendants, and it was believed that judges and juries in state courts could 
better understand the actions of those who appeared before them. In response to these fears, 
the federal government created federal courts in each of the states as well as in Maine, which 
was then part of Massachusetts, and Kentucky, which was part of Virginia.11 

Perhaps the greatest source of dissatisfaction with the Constitution was that it did not 
guarantee protection of individual liberties. State governments had given jury trials to residents 
charged with violating the law and allowed their residents to possess weapons for their 
protection. Some had practiced religious tolerance as well. The Constitution, however, did not 
contain reassurances that the federal government would do so. Although it provided for habeas 
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corpus and prohibited both a religious test for holding office and granting noble titles, some 
citizens feared the loss of their traditional rights and the violation of their liberties. This led 
Ƴŀƴȅ ƻŦ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΩǎ ƻǇǇƻƴŜƴǘǎ ǘƻ Ŏŀƭƭ ŦƻǊ ŀ ōƛƭƭ ƻŦ ǊƛƎƘǘǎ ŀƴŘ ǘƘŜ ǊŜŦǳǎŀƭ ǘƻ ǊŀǘƛŦȅ ǘƘŜ 
document without one. The lack of a bill of rights was especially problematic in Virginia, as the 
Virginia Declaration of Rights was the most extensive rights-granting document among the 
states. The promise that a bill of rights would be drafted for the Constitution persuaded 
delegates in many states to support ratification.12 

Insider Perspective 

Thomas Jefferson on the Bill of Rights 
John Adams and Thomas Jefferson carried on a lively correspondence regarding the ratification 
of the Constitution. In the following excerpt (reproduced as written) from a letter dated March 
15, 1789, after the Constitution had been ratified by nine states but before it had been 
approved by all thirteen, Jefferson reiterates his previously expressed concerns that a bill of 
ǊƛƎƘǘǎ ǘƻ ǇǊƻǘŜŎǘ ŎƛǘƛȊŜƴǎΩ ŦǊŜŜŘƻƳǎ ǿŀǎ ƴŜŎŜǎǎŀǊȅ ŀƴŘ should be added to the Constitution: 

άLƴ ǘƘŜ ŀǊƎǳƳŜƴǘǎ ƛƴ ŦŀǾƻǊ ƻŦ ŀ ŘŜŎƭŀǊŀǘƛƻƴ ƻŦ ǊƛƎƘǘǎΣ Φ Φ Φ L ŀƳ ƘŀǇǇȅ ǘƻ ŦƛƴŘ ǘƘŀǘ ƻƴ ǘƘŜ 
whole you are a friend to this amendment. The Declaration of rights is like all other 
human blessings alloyed with some inconvŜƴƛŜƴŎŜǎΣ ŀƴŘ ƴƻǘ ŀŎŎƻƳǇƭƛǎƘƛƴƎ Ŧǳƭƭȅ ƛǘΩǎ 
object. But the good in this instance vastly overweighs the evil. . . . This instrument 
[the Constitution] forms us into one state as to certain objects, and gives us a 
legislative & executive body for these objects. It should therefore guard us against 
their abuses of power. . . . Experience proves the inefficacy of a bill of rights. True. But 
tho it is not absolutely efficacious under all circumstances, it is of great potency 
always, and rarely inefficacious. . . . There is a remarkeable difference between the . . 
. Inconveniences which attend a Declaration of rights, & those which attend the want 
of it. . . . The inconveniences of the want of a Declaration are permanent, afflicting & 
irreparable: they are in consǘŀƴǘ ǇǊƻƎǊŜǎǎƛƻƴ ŦǊƻƳ ōŀŘ ǘƻ ǿƻǊǎŜΦέ13 

What were some of the inconveniences of not having a bill of rights that Jefferson mentioned? 
Why did he decide in favor of having one? 

It was clear how some states would vote. Smaller states, like Delaware, favored the 
Constitution. Equal representation in the Senate would give them a degree of equality with the 
larger states, and a strong national government with an army at its command would be better 
able to defend them than their state militias could. Larger states, however, had significant 
power to lose. They did not believe they needed the federal government to defend them and 
disliked the prospect of having to provide tax money to support the new government. Thus, 
from the very beginning, the supporters of the Constitution feared that New York, 
Massachusetts, Pennsylvania, and Virginia would refuse to ratify it. That would mean all nine of 
the remaining states would have to, and Rhode Island, the smallest state, was unlikely to do so. 
It had not even sent delegates to the convention in Philadelphia. And even if it joined the other 
states in ratifying the document and the requisite nine votes were cast, the new nation would 
not be secure without its largest, wealthiest, and most populous states as members of the 
union. 
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THE RATIFICATION CAMPAIGN 

On the question of ratification, citizens quickly separated into two groups: Federalists and Anti-
Federalists. The Federalists supported it. They tended to be among the elite members of 
societyτwealthy and well-educated landowners, businessmen, and former military 
commanders who believed a strong government would be better for both national defense and 
economic growth. A national currency, which the federal government had the power to create, 
would ease business transactions. The ability of the federal government to regulate trade and 
place tariffs on imports would protect merchants from foreign competition. Furthermore, the 
power to collect taxes would allow the national government to fund internal improvements like 
roads, which would also help businessmen. Support for the Federalists was especially strong in 
New England. 

Opponents of ratification were called Anti-Federalists. Anti-Federalists feared the power of the 
national government and believed state legislatures, with which they had more contact, could 
better protect their freedoms. Although some Anti-Federalists, like Patrick Henry, were 
wealthy, most distrusted the elite and believed a strong federal government would favor the 
ǊƛŎƘ ƻǾŜǊ ǘƘƻǎŜ ƻŦ άǘƘŜ ƳƛŘŘƭƛƴƎ ǎƻǊǘΦέ ¢Ƙƛǎ ǿŀǎ ŎŜǊǘŀƛƴƭȅ ǘƘŜ ŦŜŀǊ ƻŦ aŜƭŀƴŎǘƻƴ {ƳƛǘƘΣ ŀ bŜǿ 
York merchant and landowner, who believed that power should rest in the hands of small, 
landowning farmers ƻŦ ŀǾŜǊŀƎŜ ǿŜŀƭǘƘ ǿƘƻ άŀǊŜ ƳƻǊŜ ǘŜƳǇŜǊŀǘŜΣ ƻŦ ōŜǘǘŜǊ ƳƻǊŀƭǎ ŀƴŘ ƭŜǎǎ 
ŀƳōƛǘƛƻǳǎ ǘƘŀƴ ǘƘŜ ƎǊŜŀǘΦέ14 Even members of the social elite, like Henry, feared that the 
centralization of power would lead to the creation of a political aristocracy, to the detriment of 
state sovereignty and individual liberty. 

Related to these concerns were fears that the strong central government Federalists advocated 
for would levy taxes on farmers and planters, who lacked the hard currency needed to pay 
them. Many also believed Congress would impose tariffs on foreign imports that would make 
American agricultural products less welcome in Europe and in European colonies in the western 
hemisphere. For these reasons, Anti-Federalist sentiment was especially strong in the South. 

Some Anti-Federalists also believed that the large federal republic that the Constitution would 
create could not work as intended. Americans had long believed that virtue was necessary in a 
nation where people governed themselves (i.e., the ability to put self-interest and petty 
concerns aside for the good of the larger community). In small republics, similarities among 
members of the community would naturally lead them to the same positions and make it easier 
for those in power to understand the needs of their neighbors. In a larger republic, one that 
encompassed nearly the entire Eastern Seaboard and ran west to the Appalachian Mountains, 
people would lack such a strong commonality of interests.15 

Likewise, Anti-Federalists argued, the diversity of religion tolerated by the Constitution would 
prevent the formation of a political community with shared values and interests. The 
Constitution contained no provisions for government support of churches or of religious 
education, and Article VI explicitly forbade the use of religious tests to determine eligibility for 
public office. This caused many, like Henry Abbot of North Carolina, to fear that government 
ǿƻǳƭŘ ōŜ ǇƭŀŎŜŘ ƛƴ ǘƘŜ ƘŀƴŘǎ ƻŦ άǇŀƎŀƴǎ Φ Φ Φ ŀƴŘ aŀƘƻƳŜǘŀƴǎ ώaǳǎƭƛƳǎϐΦέ16 
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It is difficult to determine how many people were Federalists and how many were Anti-
Federalists in 1787. The Federalists won the day, but they may not have been in the majority. 
First, the Federalist position tended to win support among businessmen, large farmers, and, in 
the South, plantation owners. These people tended to live along the Eastern Seaboard. In 1787, 
most of the states were divided into voting districts in a manner that gave more votes to the 
eastern part of the state than to the western part.17 Thus, in some states, like Virginia and 
South Carolina, small farmers who may have favored the Anti-Federalist position were unable 
to elect as many delegates to state ratification conventions as those who lived in the east. Small 
settlements may also have lacked the funds to send delegates to the convention.18 

In all the states, educated men authored pamphlets and published essays and cartoons arguing 
either for or against ratification (Figure 2.11). Although many writers supported each position, 
it is the Federalist essays that are now best known. The arguments these authors put forth, 
along with explicit guarantees that amendments would be added to protect individual liberties, 
helped to sway delegates to ratification conventions in many states. 

 

Figure  2.11   This Massachusetts Sentinel ŎŀǊǘƻƻƴ όŀύ ŜƴŎƻǳǊŀƎŜǎ ǘƘŜ ǎǘŀǘŜΩǎ ǾƻǘŜǊǎ ǘƻ Ƨƻƛƴ 
Georgia and neighboring Connecticut in ratifying the Constitution. Less than a month later, on 
February 6, 1788, Massachusetts became the sixth member of the newly formed federal union 
(b). 

For obvious reasons, smaller, less populous states favored the Constitution and the protection 
of a strong federal government. As shown in Figure 2.12, Delaware and New Jersey ratified the 
document within a few months after it was sent to them for approval in 1787. Connecticut 
ratified it early in 1788. Some of the larger states, such as Pennsylvania and Massachusetts, also 
voted in favor of the new government. New Hampshire became the ninth state to ratify the 
Constitution in the summer of 1788. 
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Figure  2.12   This timeline shows the order in which states ratified the new Constitution. Small 
states that would benefit from the protection of a larger union ratified the Constitution fairly 
quickly, such as Delaware and Connecticut. Larger, more populous states like Virginia and New 
York took longer. The last state to ratify was Rhode Island, a state that had always proven 
reluctant to act alongside the others. 

Although the Constitution went into effect following ratification by New Hampshire, four states 
still remained outside the newly formed union. Two were the wealthy, populous states of 
±ƛǊƎƛƴƛŀ ŀƴŘ bŜǿ ¸ƻǊƪΦ Lƴ ±ƛǊƎƛƴƛŀΣ WŀƳŜǎ aŀŘƛǎƻƴΩǎ ŀŎǘƛǾŜ ǎǳǇǇƻǊǘ ŀƴŘ ǘƘŜ ƛƴǘŜǊŎŜǎǎƛon of 
George Washington, who wrote letters to the convention, changed the minds of many. Some 
who had initially opposed the Constitution, such as Edmund Randolph, were persuaded that the 
ŎǊŜŀǘƛƻƴ ƻŦ ŀ ǎǘǊƻƴƎ ǳƴƛƻƴ ǿŀǎ ƴŜŎŜǎǎŀǊȅ ŦƻǊ ǘƘŜ ŎƻǳƴǘǊȅΩǎ ǎǳǊǾƛǾŀƭ ŀnd changed their position. 
Other Virginia delegates were swayed by the promise that a bill of rights similar to the Virginia 
Declaration of Rights would be added after the Constitution was ratified. On June 25, 1788, 
Virginia became the tenth state to grant its approval. 

The approval of New York was the last major hurdle. Facing considerable opposition to the 
Constitution in that state, Alexander Hamilton, James Madison, and John Jay wrote a series of 
essays, beginning in 1787, arguing for a strong federal government and support of the 
Constitution (Figure 2.13). Later compiled as The Federalist and now known as The Federalist 
Papers, these eighty-five essays were originally published in newspapers in New York and other 
states under the name of Publius, a supporter of the Roman Republic. 
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Figure  2.13   From 1787 to 1788, Alexander Hamilton, James Madison, and John Jay authored a 
series of essays intended to convince Americans, especially New Yorkers, to support the new 
Constitution. These essays, which originally appeared in newspapers, were collected and 
published together under the title The Federalist in 1788. They are now known as The Federalist 
Papers. 

The essays addressed a variety of issues that troubled citizens. For example, in Federalist No. 
51, attributed to James Madison (Figure 2.14), the author assured readers they did not need to 
fear that the national government would grow too powerful. The federal system, in which 
power was divided between the national and state governments, and the division of authority 
within the federal government into separate branches would prevent any one part of the 
government from becoming too strong. Furthermore, tyranny could not arise in a government 
ƛƴ ǿƘƛŎƘ άǘƘŜ ƭŜƎƛǎƭŀǘǳǊŜ ƴŜŎŜǎǎŀǊƛƭȅ ǇǊŜŘƻƳƛƴŀǘŜǎΦέ CƛƴŀƭƭȅΣ ǘƘŜ ŘŜǎƛǊŜ ƻŦ ƻŦŦƛŎŜ ƘƻƭŘŜǊǎ ƛƴ ŜŀŎƘ 
ōǊŀƴŎƘ ƻŦ ƎƻǾŜǊƴƳŜƴǘ ǘƻ ŜȄŜǊŎƛǎŜ ǘƘŜ ǇƻǿŜǊǎ ƎƛǾŜƴ ǘƻ ǘƘŜƳΣ ŘŜǎŎǊƛōŜŘ ŀǎ άǇŜǊǎƻƴŀƭ ƳƻǘƛǾŜǎΣέ 
would encourage them to limit any attempt by the other branches to overstep their authority. 
!ŎŎƻǊŘƛƴƎ ǘƻ aŀŘƛǎƻƴΣ ά!Ƴōƛǘƛƻƴ Ƴǳǎǘ ōŜ ƳŀŘŜ ǘƻ ŎƻǳƴǘŜǊŀŎǘ ŀƳōƛǘƛƻƴΦέ 
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Other essays countered different criticisms made of the Constitution and echoed the argument 
in favor of a strong national government. In Federalist No. 35, for example, Hamilton (Figure 
2.14ύ ŀǊƎǳŜŘ ǘƘŀǘ ǇŜƻǇƭŜΩǎ ƛƴǘŜǊŜǎǘǎ ŎƻǳƭŘ ƛƴ ŦŀŎǘ ōŜ ǊŜǇǊŜǎŜƴǘŜŘ ōȅ ƳŜƴ ǿƘƻ ǿŜǊŜ ƴƻǘ ǘƘŜƛǊ 
neighbors. Indeed, Hamilton asked rhetorically, would American citizens best be served by a 
ǊŜǇǊŜǎŜƴǘŀǘƛǾŜ άǿƘƻǎŜ ƻōǎŜǊǾŀǘƛƻƴ ŘƻŜǎ ƴƻǘ ǘǊŀǾŜƭ ōŜȅƻƴŘ ǘƘŜ ŎƛǊŎƭŜ ƻŦ Ƙƛǎ ƴŜƛƎƘōƻǊǎ ŀƴŘ Ƙƛǎ 
ŀŎǉǳŀƛƴǘŀƴŎŜǎέ ƻǊ ōȅ ǎƻƳŜƻƴŜ ǿƛǘƘ ƳƻǊŜ ŜȄǘŜƴǎƛǾŜ ƪƴƻǿƭŜŘƎŜ ƻŦ ǘƘŜ ǿƻǊƭŘΚ ¢ƻ ǘƘƻǎŜ ǿƘƻ 
argued that a merchant and land-owning elite would come to dominate Congress, Hamilton 
ŎƻǳƴǘŜǊŜŘ ǘƘŀǘ ǘƘŜ ƳŀƧƻǊƛǘȅ ƻŦ ƳŜƴ ŎǳǊǊŜƴǘƭȅ ǎƛǘǘƛƴƎ ƛƴ bŜǿ ¸ƻǊƪΩǎ ǎǘŀǘŜ ǎŜƴŀǘŜ ŀƴŘ ŀǎǎŜƳōƭȅ 
ǿŜǊŜ ƭŀƴŘƻǿƴŜǊǎ ƻŦ ƳƻŘŜǊŀǘŜ ǿŜŀƭǘƘ ŀƴŘ ǘƘŀǘ ŀǊǘƛǎŀƴǎ ǳǎǳŀƭƭȅ ŎƘƻǎŜ ƳŜǊŎƘŀƴǘǎΣ άǘƘŜƛǊ ƴŀǘǳǊŀƭ 
ǇŀǘǊƻƴώǎϐ ŀƴŘ ŦǊƛŜƴŘώǎϐΣέ ǘƻ represent them. An aristocracy would not arise, and if it did, its 
members would have been chosen by lesser men. Similarly, Jay reminded New Yorkers in 
Federalist No. 2 that union had been the goal of Americans since the time of the Revolution. A 
desire foǊ ǳƴƛƻƴ ǿŀǎ ƴŀǘǳǊŀƭ ŀƳƻƴƎ ǇŜƻǇƭŜ ƻŦ ǎǳŎƘ άǎƛƳƛƭŀǊ ǎŜƴǘƛƳŜƴǘǎέ ǿƘƻ άǿŜǊŜ ǳƴƛǘŜŘ ǘƻ 
ŜŀŎƘ ƻǘƘŜǊ ōȅ ǘƘŜ ǎǘǊƻƴƎŜǎǘ ǘƛŜǎΣέ ŀƴŘ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ǇǊƻǇƻǎŜŘ ōȅ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ ǿŀǎ ǘƘŜ 
best means of achieving that union. 

 

Figure  2.14   James Madison (a) played a vital role in the formation of the Constitution. He was 
an important participant in the Constitutional Convention and authored many of The Federalist 
Papers. Despite the fact that he did not believe that a Bill of Rights was necessary, he wrote one 
in order to allay the fears of those who believed the federal government was too powerful. He 
ŀƭǎƻ ǎŜǊǾŜŘ ŀǎ ¢ƘƻƳŀǎ WŜŦŦŜǊǎƻƴΩǎ ǾƛŎŜ ǇǊŜǎƛŘŜƴǘ ŀƴŘ ǿŀǎ ŜƭŜŎǘŜŘ ǇǊŜǎƛŘŜƴǘ ƘƛƳǎŜƭŦ ƛƴ мулуΦ 
Alexander Hamilton (b) was one of the greatest political minds of the early United States. He 
authored the majority of The Federalist Papers and served as Secretary of the Treasury in 
DŜƻǊƎŜ ²ŀǎƘƛƴƎǘƻƴΩǎ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴΦ 
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Objections that an elite group of wealthy and educated bankers, businessmen, and large 
landowners would come to domiƴŀǘŜ ǘƘŜ ƴŀǘƛƻƴΩǎ ǇƻƭƛǘƛŎǎ ǿŜǊŜ ŀƭǎƻ ŀŘŘǊŜǎǎŜŘ ōȅ aŀŘƛǎƻƴ ƛƴ 
Federalist No. 10. Americans need not fear the power of factions or special interests, he argued, 
for the republic was too big and the interests of its people too diverse to allow the 
development of large, powerful political parties. Likewise, elected representatives, who were 
ŜȄǇŜŎǘŜŘ ǘƻ άǇƻǎǎŜǎǎ ǘƘŜ Ƴƻǎǘ ŀǘǘǊŀŎǘƛǾŜ ƳŜǊƛǘΣέ ǿƻǳƭŘ ǇǊƻǘŜŎǘ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ŦǊƻƳ ōŜƛƴƎ 
ŎƻƴǘǊƻƭƭŜŘ ōȅ άŀƴ ǳƴƧǳǎǘ ŀƴŘ ƛƴǘŜǊŜǎǘŜŘ ώōƛŀǎŜŘ ƛƴ ŦŀǾƻǊ ƻŦ ǘƘŜƛǊ ƻǿƴ ƛƴǘŜǊŜǎǘǎϐ ƳŀƧƻǊƛǘȅΦέ 

For those who worried that the president might indeed grow too ambitious or king-like, 
Hamilton, in Federalist No. 68, provided assurance that placing the leadership of the country in 
the hands of one person was not dangerous. Electors from each state would select the 
ǇǊŜǎƛŘŜƴǘΦ .ŜŎŀǳǎŜ ǘƘŜǎŜ ƳŜƴ ǿƻǳƭŘ ōŜ ƳŜƳōŜǊǎ ƻŦ ŀ άǘǊŀƴǎƛŜƴǘέ ōƻŘȅ ŎŀƭƭŜŘ ǘƻƎŜǘƘŜǊ ƻƴƭȅ ŦƻǊ 
the purpose of choosing the president and would meet in separate deliberations in each state, 
they would be free of corruption and beyond the ƛƴŦƭǳŜƴŎŜ ƻŦ ǘƘŜ άƘŜŀǘǎ ŀƴŘ ŦŜǊƳŜƴǘǎέ ƻŦ ǘƘŜ 
voters. Indeed, Hamilton argued in Federalist No. 70, instead of being afraid that the president 
would become a tyrant, Americans should realize that it was easier to control one person than 
it was to control maƴȅΦ CǳǊǘƘŜǊƳƻǊŜΣ ƻƴŜ ǇŜǊǎƻƴ ŎƻǳƭŘ ŀƭǎƻ ŀŎǘ ǿƛǘƘ ŀƴ άŜƴŜǊƎȅέ ǘƘŀǘ /ƻƴƎǊŜǎǎ 
did not possess. Making decisions alone, the president could decide what actions should be 
taken faster than could Congress, whose deliberations, because of its size, were necessarily 
ǎƭƻǿΦ !ǘ ǘƛƳŜǎΣ ǘƘŜ άŘŜŎƛǎƛƻƴΣ ŀŎǘƛǾƛǘȅΣ ǎŜŎǊŜŎȅΣ ŀƴŘ ŘƛǎǇŀǘŎƘέ ƻŦ ǘƘŜ ŎƘƛŜŦ ŜȄŜŎǳǘƛǾŜ ƳƛƎƘǘ ōŜ 
necessary. 

Link to Learning 
The Library of Congress has The Federalist Papers on their website. The Anti-Federalists also 
produced a body of writings, less extensive than The Federalists Papers, which argued against 
the ratification of the Constitution. However, these were not written by one small group of men 
as The Federalist Papers had been. A collection of the writings that are unofficially called The 
Anti-Federalist Papers is also available online. 

The arguments of the Federalists were persuasive, but whether they actually succeeded in 
changing the minds of New Yorkers is unclear. Once Virginia ratified the Constitution on June 
25, 1788, New York realized that it had little choice but to do so as well. If it did not ratify the 
Constitution, it would be the last large state that had not joined the union. Thus, on July 26, 
мтууΣ ǘƘŜ ƳŀƧƻǊƛǘȅ ƻŦ ŘŜƭŜƎŀǘŜǎ ǘƻ bŜǿ ¸ƻǊƪΩǎ ǊŀǘƛŦƛŎŀǘƛƻƴ ŎƻƴǾŜƴǘƛƻƴ ǾƻǘŜŘ ǘƻ ŀŎŎŜǇǘ ǘƘŜ 
Constitution. A year later, North Carolina became the twelfth state to approve. Alone and 
realizing it could not hope to survive on its own, Rhode Island became the last state to ratify, 
nearly two years after New York had done so. 

Finding a Middle Ground 

Term Limits 
hƴŜ ƻŦ ǘƘŜ ƻōƧŜŎǘƛƻƴǎ ǊŀƛǎŜŘ ǘƻ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΩǎ ƴŜǿ ƎƻǾŜǊƴƳŜƴǘ ǿŀǎ ǘƘŀǘ ƛǘ ŘƛŘ ƴƻǘ ǎŜǘ ǘŜǊƳ 
limits for members of Congress or the president. Those who opposed a strong central 
government argued that this failure could allow a handful of powerful men to gain control of 
the nation and rule it for as long as they wished. Although the framers did not anticipate the 
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idea of career politicians, those who supported the Constitution argued that reelecting the 
president and reappointing senators by state legislatures would create a body of experienced 
men who could better guide the country through crises. A president who did not prove to be a 
good leader would be voted out of office instead of being reelected. In fact, presidents long 
ŦƻƭƭƻǿŜŘ DŜƻǊƎŜ ²ŀǎƘƛƴƎǘƻƴΩǎ ŜȄŀƳǇƭŜ ŀƴŘ ƭƛƳƛǘŜŘ ǘƘŜƳǎŜƭǾŜǎ ǘƻ ǘǿƻ ǘŜǊƳǎΦ hƴƭȅ ƛƴ мфрмΣ 
after Franklin Roosevelt had been elected four times, was the Twenty-Second Amendment 
passed to restrict the presidency to two terms. 

Are term limits a good idea? Should they have originally been included in the Constitution? Why 
or why not? Are there times when term limits might not be good? 

2.5   Constitutional Change 

Learning Objectives 

By the end of this section, you will be able to: 

ω Describe how the Constitution can be formally amended 

ω Explain the contents and significance of the Bill of Rights 

ω Discuss the importance of the Thirteenth, Fourteenth, Fifteenth, and Nineteenth 
Amendments 

! ƳŀƧƻǊ ǇǊƻōƭŜƳ ǿƛǘƘ ǘƘŜ !ǊǘƛŎƭŜǎ ƻŦ /ƻƴŦŜŘŜǊŀǘƛƻƴ ƘŀŘ ōŜŜƴ ǘƘŜ ƴŀǘƛƻƴΩǎ ƛƴŀōƛƭƛǘȅ ǘƻ ŎƘŀƴƎŜ 
them without the unanimous consent of all the states. The framers learned this lesson well. 
One of the strengths they built into the Constitution was the ability to amend it to meet the 
ƴŀǘƛƻƴΩǎ ƴŜŜŘǎΣ ǊŜŦƭŜŎǘ ǘƘŜ ŎƘŀƴƎƛƴƎ ǘƛƳŜǎΣ ŀƴŘ ŀŘŘǊŜǎǎ ŎƻƴŎŜǊƴǎ ƻǊ ǎǘǊǳŎǘǳǊŀƭ ŜƭŜƳŜƴǘǎ ǘƘŜȅ 
had not anticipated. 

THE AMENDMENT PROCESS 

Since ratification in 1789, the Constitution has been amended only twenty-seven times. The 
first ten amendments were added in 1791. Responding to charges by Anti-Federalists that the 
Constitution made the national government too powerful and provided no protections for the 
rights of individuals, the newly elected federal government tackled the issue of guaranteeing 
liberties for American citizens. James Madison, a member of Congress from Virginia, took the 
lead in drafting nineteen potential changes to the Constitution. 

Madison followed the procedure outlined in Article V that says amendments can originate from 
one of two sources. First, they can be proposed by Congress. Then, they must be approved by a 
two-thirds majority in both the House and the Senate before being sent to the states for 
potential ratification. States have two ways to ratify or defeat a proposed amendment. First, if 
three-quarters of state legislatures vote to approve an amendment, it becomes part of the 
Constitution. Second, if three-quarters of state-ratifying conventions support the amendment, 
it is ratified. A second method of proposal of an amendment allows for the petitioning of 
Congress by the states: Upon receiving such petitions from two-thirds of the states, Congress 
must call a convention for the purpose of proposing amendments, which would then be 
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forwarded to the states for ratification by the required three-quarters. All the current 
constitutional amendments were created using the first method of proposal (via Congress). 

Having drafted nineteen proposed amendments, Madison submitted them to Congress. Only 
twelve were approved by two-thirds of both the Senate and the House of Representatives and 
sent to the states for ratification. Of these, only ten were accepted by three-quarters of the 
state legislatures. In 1791, these first ten amendments were added to the Constitution and 
became known as the Bill of Rights. 

The ability to change the Constitution has made it a flexible, living document that can respond 
ǘƻ ǘƘŜ ƴŀǘƛƻƴΩǎ ŎƘŀƴƎƛƴƎ ƴŜŜŘǎ ŀƴŘ Ƙŀǎ ƘŜƭǇŜŘ ƛǘ ǊŜƳŀƛƴ ƛƴ ŜŦŦŜŎǘ ŦƻǊ ƳƻǊŜ ǘƘŀƴ ннр years. At 
the same time, the framers made amending the document sufficiently difficult that it has not 
been changed repeatedly; only seventeen amendments have been added since the ratification 
of the first ten (one of these, the Twenty-Seventh Amendment, ǿŀǎ ŀƳƻƴƎ aŀŘƛǎƻƴΩǎ ǊŜƧŜŎǘŜŘ 
nine proposals). Recent conversations about needed amendments have related to women's 
rights, flag burning, and reforming the Electoral College. To date, none of these has advanced. 

KEY CONSTITUTIONAL CHANGES 

The Bill of Rights was intended to quiet the fears of Anti-Federalists that the Constitution did 
not adequately protect individual liberties and thus encourage their support of the new 
national government. Many of these first ten amendments were based on provisions of the 
English Bill of Rights and the Virginia Declaration of Rights. For example, the right to bear arms 
for protection (Second Amendment), the right not to have to provide shelter and provision for 
soldiers in peacetime (Third Amendment), the right to a trial by jury (Sixth and Seventh 
Amendments), and protection from excessive fines and from cruel and unusual punishment 
(Eighth Amendment) are taken from the English Bill of Rights. The Fifth Amendment, which 
requires among other things that people cannot be deprived of their life, liberty, or property 
except by a legal proceeding, was also greatly influenced by English law as well as the 
protections granted to Virginians in the Virginia Declaration of Rights. 

Link to Learning 
Learn more about the formal process of amending the Constitution and view exhibits related to 
the passage of specific amendments at the National Archives website. 

Other liberties, however, do not derive from British precedents. The protections for religion, 
speech, the press, and assembly that are granted by the First Amendment did not exist under 
English law. (The right to petition the government did, however.) The prohibition in the First 
Amendment against the establishment of an official church by the federal government differed 
significantly from both English precedent and the practice of several states that had official 
churches. The Fourth Amendment, which protects Americans from unwarranted search and 
seizure of their property, was also new. 

The Ninth and Tenth Amendments were intended to provide yet another assurance that 
ǇŜƻǇƭŜΩǎ ǊƛƎƘǘǎ ǿƻǳƭŘ ōŜ ǇǊƻǘŜŎǘŜŘ ŀƴŘ ǘƘŀǘ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ǿƻǳƭŘ ƴƻǘ ōŜŎƻƳŜ ǘƻƻ 
powerful. The Ninth Amendment guarantees that liberties extend beyond those described in 
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the preceding documents. This was an important acknowledgment that the protected rights 
were extensive, and the government should not attempt to interfere with them. The Supreme 
Court, for example, has held that the Ninth Amendment protects the right to privacy even 
though none of the preceding amendments explicitly mentions this right. The Tenth 
Amendment, one of the first submitted to the states for ratification, ensures that states possess 
all powers not explicitly assigned to the federal government by the Constitution. This guarantee 
ǇǊƻǘŜŎǘǎ ǎǘŀǘŜǎΩ ǊŜǎŜǊǾŜŘ ǇƻǿŜǊǎ ǘƻ ǊŜƎǳƭŀǘŜ ǎǳŎƘ ǘƘƛƴƎǎ ŀǎ ƳŀǊǊƛŀƎŜΣ ŘƛǾƻǊŎŜΣ ŀƴŘ ƛƴǘǊŀǎǘŀǘŜ 
transportation and commerce, and to pass laws affecting education and public health and 
safety. 

Of the later amendments only one, the Twenty-First, repealed another amendment, the 
Eighteenth, which had prohibited the manufacture, import, export, distribution, transportation, 
and sale of alcoholic beverages. Other amendments rectify problems that have arisen over the 
years or that reflect changing times. For example, the Seventeenth Amendment, ratified in 
1913, gave voters the right to directly elect U.S. senators. The Twentieth Amendment, which 
was ratified in 1933 during the Great Depression, moved the date of the presidential 
inauguration from March to January. In a time of crisis, like a severe economic depression, the 
president needed to take office almost immediately after being elected, and modern 
ǘǊŀƴǎǇƻǊǘŀǘƛƻƴ ŀƭƭƻǿŜŘ ǘƘŜ ƴŜǿ ǇǊŜǎƛŘŜƴǘ ǘƻ ǘǊŀǾŜƭ ǘƻ ǘƘŜ ƴŀǘƛƻƴΩǎ capital quicker than before. 
The Twenty-Second Amendment, added in 1955, limits the president to two terms in office, and 
the Twenty-Seventh Amendment, first submitted for ratification in 1789, regulates the 
implementation of laws regarding salary increases or decreases for members of Congress. 

Of the remaining amendments, four are of especially great significance. The Thirteenth, 
Fourteenth, Fifteenth and Nineteenth Amendments are the result of long-fought campaigns by 
supporters of abolition and the expansion of voting rights to all citizens regardless of gender or 
race. These campaigns gathered momentum during the Reconstruction Era, when prominent 
abolitionist Frederick Douglass argued that African American men had earned the right to vote 
by their servƛŎŜ ŘǳǊƛƴƎ ǘƘŜ /ƛǾƛƭ ²ŀǊ ŀƴŘ ǿƻƳŜƴΩǎ ǊƛƎƘǘǎ ƭŜŀŘŜǊǎ ǎǳŎƘ ŀǎ {ǳǎŀƴ .Φ !ƴǘƘƻƴȅ ŀƴŘ 
Ida B. Wells organized to promote voting rights for women. 

Insider Perspective 

Abolitionist and Suffragist Charlotte Forten Grimké 
More than a century before Amanda Gorman wowed the country with her inspirational poem 
at the 2021 inauguration of President Joe Biden and Vice President Kamala Harris, another 
African American woman poet was making a difference in Washington, DC. 
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Figure  2.15   This undated photograph of Charlotte Forten Grimké is thought to have been 
ǘŀƪŜƴ ŎΦ муслΦ όŀύΦ !ƳŀƴŘŀ DƻǊƳŀƴ ǇǊŜǇŀǊŜǎ ǘƻ ǊŜŎƛǘŜ ƘŜǊ ƛƴŀǳƎǳǊŀƭ ǇƻŜƳΣ ά¢ƘŜ Iƛƭƭ ²Ŝ /ƭƛƳōΣέ 
at the presidential inauguration ceremony on January 20, 2021 (b). (credit a: modification of 
"Charlotte Forten Grimké full" by Unknown/Wikimedia Commons, Public Domain; credit b: 
modification of "Amanda Gorman" by Navy Petty Officer 1st Class Carlos M. Vazquez II and 
Chairman of the Joint Chiefs of Staff/Wikimedia Commons, Public Domain) 

Charlotte Forten was born in Philadelphia in 1837 to a prominent family of abolitionists. She 
later became a teacher and writer, and, in her work, advanced the causes of women's suffrage 
and the abolition of slavery. During the Civil War, she taught newly freed ensalved people in 
South Carolina and later moved to Washington, DC, where she taught secondary school, wrote 
poetry, and participated in social movements related to race and gender, including helping 
ŜǎǘŀōƭƛǎƘ ǘƘŜ bŀǘƛƻƴŀƭ !ǎǎƻŎƛŀǘƛƻƴ ƻŦ /ƻƭƻǊŜŘ ²ƻƳŜƴ ŀƴŘ ŦƛƎƘǘƛƴƎ ŦƻǊ ŀ ǿƻƳŀƴΩǎ right to vote. 
In 1878, she married Francis J. Grimké, the nephew of famed abolitionists Sarah and Angelina 
Grimké. Today, her longtime home in the Dupont Circle neighborhood of Washington is on the 
National Register of Historic Places.19 

!ƳƻƴƎ ƘŜǊ Ƴŀƴȅ ǇǳōƭƛŎŀǘƛƻƴǎ ƛǎ ǘƘŜ ƛƴǎǇƛǊŀǘƛƻƴŀƭ ǇƻŜƳ ά²ƻǊŘǎǿƻǊǘƘΣέ ǿǊƛǘǘŜƴ ƛƴ ƘƻƴƻǊ ƻŦ 
Romantic poet William Wordsworth, one of her favorite authors. 

Poet of the serene and thoughtful lay! 
Lƴ ȅƻǳǘƘΩǎ ŦŀƛǊ ŘŀǿƴΣ ǿƘŜƴ ǘƘŜ ǎƻǳƭΣ ǎǘƛƭƭ ǳƴǘǊƛŜŘΣ 
[ƻƴƎǎ ŦƻǊ ƭƛŦŜΩǎ ŎƻƴŦƭƛŎǘΣ ŀƴŘ ǎŜŜƪǎ ǊŜǎǘƭŜǎǎƭȅ 
Food for its cravings in the stirring songs, 
The thrilling strains of more impassioned bards; 
Or, eager for fresh joys, culls with delight 
¢ƘŜ ŦƭƻǿŜǊǎ ǘƘŀǘ ōƭƻƻƳ ƛƴ ŦŀƴŎȅΩǎ ŦŀƛǊȅ ǊŜŀƭƳ τ 
We may not prize the mild and steadfast ray 
That streams from thy pure soul in tranquil song 
But, in our riper years, when through the heat 
And burden of the day we struggle on, 
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Breasting the stream upon whose shores we dreamed, 
Weary of all the turmoil and the din 
Which drowns the finer voices of the soul; 
²Ŝ ǘǳǊƴ ǘƻ ǘƘŜŜΣ ǘǊǳŜ ǇǊƛŜǎǘ ƻŦ bŀǘǳǊŜΩǎ ŦŀƴŜΣ 
And find the rest our fainting spirits need, τ 
The calm, more ardent singers cannot give; 
As in the glare intense of tropic days, 
DƭŀŘƭȅ ǿŜ ǘǳǊƴ ŦǊƻƳ ǘƘŜ ǎǳƴΩǎ ǊŀŘƛŀƴǘ ōŜŀƳǎΣ 
!ƴŘ ƎǊŀǘŜŦǳƭ Ƙŀƛƭ ŦŀƛǊ [ǳƴŀΩǎ ǘŜƴŘŜǊ ƭƛƎƘǘΦ20 

Both Charlotte Forten Grimké and Amanda Gorman used their voices through poetry to give 
hope to a nation during challenging times. What other challenging times has the U.S. faced and 
who were the voices of hope that lifted us up? 

The Thirteenth, Fourteenth, and Fifteenth Amendments, ratified at the end of the Civil War, 
changed the lives of African Americans who had been held in slavery. The Thirteenth 
Amendment abolished slavery in the United States. The Fourteenth Amendment granted 
citizenship to African Americans and equal protection under the law regardless of race or color. 
It also prohibited states from depriving their residents of life, liberty, or property without a legal 
proceeding. Over the years, the Fourteenth Amendment has been used to require states to 
protect most of the same federal freedoms granted by the Bill of Rights. 

The Fifteenth and Nineteenth Amendments extended the right to vote. The Constitution had 
given states the power to set voting requirements, but the states had used this authority to 
deny women the right to vote. Most states before the 1830s had also used this authority to 
deny suffrage to property-less men and often to African American men as well. When states 
began to change property requirements for voters in the 1830s, many that had allowed free, 
property-owning African American men to vote restricted the suffrage to White men. The 
Fifteenth Amendment gave men the right to vote regardless of race or color, but women were 
still prohibited from voting in most states. After many years of campaigns for suffrage, as 
shown in Figure 2.16, the Nineteenth Amendment finally gave women the right to vote in 1920. 

Subsequent amendments further extended the suffrage. The Twenty-Third Amendment (1961) 
allowed residents of Washington, DC to vote for the president. The Twenty-Fourth Amendment 
(1964) abolished the use of poll taxes. Many southern states had used a poll tax, a tax placed on 
voting, to prevent poor African Americans from voting. Thus, the states could circumvent the 
Fifteenth Amendment; they argued that they were denying African American men and women 
the right to vote not because of their race but because of their inability to pay the tax. The last 
great extension of the suffrage occurred in 1971 in the midst of the Vietnam War. The Twenty-
Sixth Amendment reduced the voting age from twenty-one to eighteen. Many people had 
complained that the young men who were fighting in Vietnam should have the right to vote for 
or against those making decisions that might literally mean life or death for them. Many other 
amendments have been proposed over the years, including an amendment to guarantee equal 
rights to women, but all have failed. 
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Figure  2.16   Suffragists encourage Ohio men to support votes for women. Before the 
Nineteenth Amendment was added to the Constitution in 1920, there were only a few western 
states such as Wyoming in which women had the right to vote. These women seem to be 
attracting a primarily female audience to hear their cause. 

Get Connected! 

Guaranteeing Your First Amendment Rights 
The liberties of U.S. citizens are protected by the Bill of Rights, but potential or perceived 
threats to these freedoms arise constantly. This is especially true regarding First Amendment 
rights. Read about some of these threats at the American Civil Liberties Union (ACLU) website 
and let people know how you feel about these issues. 

What issue regarding First Amendment protections causes you the most concern? 
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Figure  3.1   Your first encounter with differences across states may have come from visiting 
relatives or going on a cross-country trip with your parents during vacation. The distinct 
postcard images of different states that come to your mind are symbolic of American 
federalism. (credit: modification of work by Boston Public Library) 

Introduction 

Federalism figures prominently in the U.S. political system. Specifically, the federal design 
spelled out in the Constitution divides powers between two levels of governmentτthe states 
and the federal governmentτand creates a mechanism for them to check and balance one 
another. As an institutional design, federalism both safeguards state interests and creates a 
strong union led by a capable central government. American federalism also seeks to balance 
the forces of decentralization and centralization. We see decentralization when we cross state 
lines and encounter different taxation levels, welfare eligibility requirements, and voting 
regulations. Centralization is apparent in the fact that the federal government is the only entity 
permitted to print money, to challenge the legality of state laws, or to employ money grants 
and mandates to shape state actions. Colorful billboards with simple messages may greet us at 
state borders (Figure 3.1), but behind them lies a complex and evolving federal design that has 
structured relationships between states and the federal government since the late 1700s. 

What specific powers and responsibilities are granted to the federal and state governments? 
How does our process of government keep these separate governing entities in balance? To 
answer these questions and more, this chapter traces the origins, evolution, and functioning of 
the American system of federalism, as well as its advantages and disadvantages for citizens. 

3.1   The Division of Powers 

Learning Objectives 

By the end of this section, you will be able to: 
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ω Explain the concept of federalism 

ω Discuss the constitutional logic of federalism 

ω Identify the powers and responsibilities of federal, state, and local governments 

Modern democracies divide governmental power in two general ways; some, like the United 
States, use a combination of both structures. The first and more common mechanism shares 
power among three branches of governmentτthe legislature, the executive, and the judiciary. 
The second, federalism, apportions power between two levels of government: national and 
subnational. In the United States, the term federal government refers to the government at the 
national level, while the term states means governments at the subnational level. 

FEDERALISM DEFINED AND CONTRASTED 

Federalism is an institutional arrangement that creates two relatively autonomous levels of 
government, each possessing the capacity to act directly on behalf of the people with the 
authority granted to it by the national constitution.1 AlthoǳƎƘ ǘƻŘŀȅΩǎ ŦŜŘŜǊŀƭ ǎȅǎǘŜƳǎ ǾŀǊȅ ƛƴ 
design, five structural characteristics are common to the United States and other federal 
systems around the world, including Germany and Mexico. 

First, all federal systems establish two levels of government, with both levels being elected by 
the people and each level assigned different functions. The national government is responsible 
for handling matters that affect the country as a whole, for example, defending the nation 
against foreign threats and promoting national economic prosperity. Subnational, or state 
governments, are responsible for matters that lie within their regions, which include ensuring 
the well-being of their people by administering education, health care, public safety, and other 
public services. By definition, a system like this requires that different levels of government 
cooperate, because the institutions at each level form an interacting network. In the U.S. 
federal system, all national matters are handled by the federal government, which is led by the 
president and members of Congress, all of whom are elected by voters across the country. All 
matters at the subnational level are the responsibility of the fifty states, each headed by an 
elected governor and legislature. Thus, there is a separation of functions between the federal 
and state governments, and voters choose the leader at each level.2 

The second characteristic common to all federal systems is a written national constitution that 
cannot be changed without the substantial consent of subnational governments. In the 
American federal system, the twenty-seven amendments added to the Constitution since its 
adoption were the result of an arduous process that required approval by two-thirds of both 
houses of Congress and three-fourths of the states. The main advantage of this supermajority 
requirement is that no changes to the Constitution can occur unless there is broad support 
within Congress and among states. The potential drawback is that numerous national 
amendment initiativesτsuch as the Equal Rights Amendment (ERA), which aims to guarantee 
equal rights regardless of sexτhave failed because they cannot garner sufficient consent 
among members of Congress or, in the case of the ERA, the states. The ERA appeared to gain 
new life in 2020 as a thirty-eighth state (Virginia) formally voted to ratify the amendment. 
Although the amendment's original ratification deadline was in 1982, the U.S. House of 
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Representatives has passed legislation to extend the deadline; however, the Senate has not 
taken up the measure.3 

Third, the constitutions of countries with federal systems formally allocate legislative, judicial, 
and executive authority to the two levels of government in such a way as to ensure each level 
some degree of autonomy from the other. Under the U.S. Constitution, the president assumes 
executive power, Congress exercises legislative powers, and the federal courts (e.g., U.S. district 
courts, appellate courts, and the Supreme Court) assume judicial powers. In each of the fifty 
states, a governor assumes executive authority, a state legislature makes laws, and state-level 
courts (e.g., trial courts, intermediate appellate courts, and supreme courts) possess judicial 
authority. 

While each level of government is somewhat independent of the others, a great deal of 
interaction occurs among them. In fact, the ability of the federal and state governments to 
achieve their objectives often depends on the cooperation of the other level of government. 
CƻǊ ŜȄŀƳǇƭŜΣ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ŜŦŦƻǊǘǎ ǘƻ ŜƴǎǳǊŜ ƘƻƳŜƭŀƴŘ ǎŜŎǳǊƛǘȅ ŀǊŜ ōƻƭǎǘŜǊŜŘ ōȅ 
the involvement of law enforcement agents working at local and state levels. On the other 
hand, the ability of states to provide their residents with public education and health care is 
ŜƴƘŀƴŎŜŘ ōȅ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ŦƛƴŀƴŎƛŀƭ ŀǎǎƛǎǘŀƴŎŜΦ 

Another common characteristic of federalism around the world is that national courts 
commonly resolve disputes between levels and departments of government. In the United 
States, conflicts between states and the federal government are adjudicated by federal courts, 
with the U.S. Supreme Court being the final arbiter. The resolution of such disputes can 
preserve the autonomy of one level of government, as illustrated recently when the Supreme 
/ƻǳǊǘ ǊǳƭŜŘ ǘƘŀǘ ǎǘŀǘŜǎ Ŏŀƴƴƻǘ ƛƴǘŜǊŦŜǊŜ ǿƛǘƘ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ŀŎǘƛƻƴǎ ǊŜƭŀǘƛƴƎ ǘƻ 
immigration.4 In other instances, a Supreme Court ruling can erode that autonomy, as 
demonstrated in the 1940s when, in United States v. Wrightwood Dairy Co., the Court enabled 
the federal government to regulate commercial activities that occurred within states, a function 
previously handled exclusively by the states.5 

Finally, subnational governments are always represented in the upper house of the national 
legislature, enabling regional interests to influence national lawmaking.6 In the American 
federal system, the U.S. Senate functions as a territorial body by representing the fifty states: 
Each state elects two senators to ensure equal representation regardless of state population 
differences. Thus, federal laws are shaped in part by state interests, which senators convey to 
the federal policymaking process. 

Link to Learning 
The governmental design of the United States is unusual; most countries do not have a federal 
structure. Aside from the United States, how many other countries have a federal system? 

Division of power can also occur via a unitary structure or confederation (Figure 3.2). In 
contrast to federalism, a unitary system makes subnational governments dependent on the 
national government, where significant authority is concentrated. Before the late 1990s, the 
¦ƴƛǘŜŘ YƛƴƎŘƻƳΩǎ ǳƴƛǘŀǊȅ ǎȅǎǘŜƳ ǿŀǎ ŎŜƴǘǊŀƭƛȊŜŘ ǘƻ ǘƘŜ ŜȄǘŜƴǘ ǘƘŀǘ ǘƘŜ ƴŀǘƛƻƴŀƭ ƎƻǾŜǊƴƳŜƴǘ 
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held the most important levers of power. Since then, power has been gradually decentralized 
through a process of devolution, leading to the creation of regional governments in Scotland, 
Wales, and Northern Ireland as well as the delegation of specific responsibilities to them. Other 
democratic countries with unitary systems, such as France, Japan, and Sweden, have followed a 
similar path of decentralization. 

 

Figure  3.2   There are three general systems of governmentτunitary systems, federations, and 
confederationsτeach of which allocates power differently. 

Lƴ ŀ ŎƻƴŦŜŘŜǊŀǘƛƻƴΣ ŀǳǘƘƻǊƛǘȅ ƛǎ ŘŜŎŜƴǘǊŀƭƛȊŜŘΣ ŀƴŘ ǘƘŜ ŎŜƴǘǊŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ ŀŎǘ 
depends on the consent of the subnational governments. Under the Articles of Confederation 
(the first constitution of the United States), states were sovereign and powerful while the 
national government was subordinate and weak. Because states were reluctant to give up any 
of their power, the national government lacked authority in the face of challenges such as 
servicing the war debt, ending commercial disputes among states, negotiating trade 
agreements with other countries, and addressing popular uprisings that were sweeping the 
country. As the brief American experience with confederation clearly shows, the main 
drawback with this system of government is that it maximizes regional self-rule at the expense 
of effective national governance. 

FEDERALISM AND THE CONSTITUTION 

The Constitution contains several provisions that direct the functioning of U.S. federalism. 
Some delineate the scope of national and state power, while others restrict it. The remaining 
provisions shape relationships among the states and between the states and the federal 
government. 
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The enumerated powers of the national legislature are found in Article I, Section 8. These 
powers define the jurisdictional boundaries within which the federal government has authority. 
In seeking not to replay the problems that plagued the young country under the Articles of 
/ƻƴŦŜŘŜǊŀǘƛƻƴΣ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΩǎ ŦǊŀƳŜǊǎ ƎǊŀƴǘŜŘ /ƻƴƎǊŜǎǎ ǎǇŜŎƛŦƛŎ ǇƻǿŜǊs that ensured its 
authority over national and foreign affairs. To provide for the general welfare of the populace, 
it can tax, borrow money, regulate interstate and foreign commerce, and protect property 
rights, for example. To provide for the common defense of the people, the federal government 
can raise and support armies and declare war. Furthermore, national integration and unity are 
ŦƻǎǘŜǊŜŘ ǿƛǘƘ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ǇƻǿŜǊǎ ƻǾŜǊ ǘƘŜ ŎƻƛƴƛƴƎ ƻŦ ƳƻƴŜȅΣ ƴŀǘǳǊŀƭƛȊŀǘƛƻƴΣ Ǉƻǎǘŀƭ 
services, and other responsibilities. 

The last clause of Article I, Section 8, commonly referred to as the elastic clause or the 
necessary and proper clauseΣ ŜƴŀōƭŜǎ /ƻƴƎǊŜǎǎ άǘƻ ƳŀƪŜ ŀƭƭ [ŀǿǎ ǿƘƛŎƘ ǎƘŀƭƭ ōŜ ƴŜŎŜǎǎŀǊȅ ŀƴŘ 
ǇǊƻǇŜǊ ŦƻǊ ŎŀǊǊȅƛƴƎέ ƻǳǘ ƛǘǎ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎΦ ²ƘƛƭŜ ǘƘŜ ŜƴǳƳŜǊŀǘŜŘ ǇƻǿŜǊǎ ŘŜŦƛƴŜ 
the policy areas in which the national government has authority, the elastic clause allows it to 
create the legal means to fulfill those responsibilities. However, the open-ended construction of 
this clause has enabled the national government to expand its authority beyond what is 
specified in the Constitution, a development also motivated by the expansive interpretation of 
the commerce clause, which empowers the federal government to regulate interstate economic 
transactions. 

The powers of the state governments were never listed in the original Constitution. The 
consensus among the framers was that states would retain any powers not prohibited by the 
Constitution or delegated to the national government.7 However, when it came time to ratify 
the Constitution, a number of states requested that an amendment be added explicitly 
identifying the reserved powers of the states. What these Anti-Federalists sought was further 
ŀǎǎǳǊŀƴŎŜ ǘƘŀǘ ǘƘŜ ƴŀǘƛƻƴŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ŎŀǇŀŎƛǘȅ ǘƻ ŀŎǘ ŘƛǊŜŎǘƭȅ ƻƴ ōŜƘŀƭŦ ƻŦ ǘƘŜ ǇŜƻǇƭŜ would 
be restricted, which the first ten amendments (Bill of Rights) provided. The Tenth Amendment 
ŀŦŦƛǊƳǎ ǘƘŜ ǎǘŀǘŜǎΩ ǊŜǎŜǊǾŜŘ ǇƻǿŜǊǎΥ ά¢ƘŜ ǇƻǿŜǊǎ ƴƻǘ ŘŜƭŜƎŀǘŜŘ ǘƻ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎ ōȅ ǘƘŜ 
Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the 
ǇŜƻǇƭŜΦέ LƴŘŜŜŘΣ ǎǘŀǘŜ Ŏƻƴǎǘƛǘǳǘƛƻƴǎ ƘŀŘ ōƛƭƭǎ ƻŦ ǊƛƎƘǘǎΣ ǿƘƛŎƘ ǘƘŜ ŦƛǊǎǘ /ƻƴƎǊŜǎǎ ǳǎŜŘ ŀǎ ǘƘŜ 
source for the first ten amendments to the Constitution. 

{ƻƳŜ ƻŦ ǘƘŜ ǎǘŀǘŜǎΩ ǊŜǎŜǊǾŜŘ ǇƻǿŜǊǎ ŀǊŜ ƴƻ ƭƻƴƎŜǊ ŜȄŎƭǳǎƛǾŜƭȅ ǿƛǘƘƛƴ state domain, however. 
For example, since the 1940s, the federal government has also engaged in administering health, 
safety, income security, education, and welfare to state residents. The boundary between 
intrastate and interstate commerce has become indefinable as a result of broad interpretation 
of the commerce clause. Shared and overlapping powers have become an integral part of 
contemporary U.S. federalism. These concurrent powers range from taxing, borrowing, and 
making and enforcing laws to establishing court systems (Figure 3.3).8 
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Figure  3.3   Constitutional powers and responsibilities are divided between the U.S. federal and 
state governments. The two levels of government also share concurrent powers. 

Article I, Sections 9 and 10, along with several constitutional amendments, lay out the 
restrictions on federal and state authority. The most important restriction Section 9 places on 
the national government prevents measures that cause the deprivation of personal liberty. 
Specifically, the government cannot suspend the writ of habeas corpus, which enables 
someone in custody to petition a judge ǘƻ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ ǘƘŀǘ ǇŜǊǎƻƴΩǎ ŘŜǘŜƴǘƛƻƴ ƛǎ ƭŜƎŀƭΤ 
pass a bill of attainder, a legislative action declaring someone guilty without a trial; or enact an 
ex post facto law, which criminalizes an act retroactively. The Bill of Rights affirms and expands 
these constitutional restrictions, ensuring that the government cannot encroach on personal 
freedoms. 

The states are also constrained by the Constitution. Article I, Section 10, prohibits the states 
from entering into treaties with other countries, coining money, and levying taxes on imports 
and exports. Like the federal government, the states cannot violate personal freedoms by 
suspending the writ of habeas corpus, passing bills of attainder, or enacting ex post facto laws. 
Furthermore, the Fourteenth Amendment, ratified in 1868, prohibits the states from denying 
citizens the rights to which they are entitled by the Constitution, due process of law, or the 
equal protection of the laws. Lastly, three civil rights amendmentsτthe Fifteenth, Nineteenth, 
and Twenty-SixthτǇǊŜǾŜƴǘ ōƻǘƘ ǘƘŜ ǎǘŀǘŜǎ ŀƴŘ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ŦǊƻƳ ŀōǊƛŘƎƛƴƎ ŎƛǘƛȊŜƴǎΩ 
right to vote based on race, sex, and age. This topic remains controversial because states have 
not always ensured equal protection. 
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The supremacy clause in Article VI of the Constitution regulates relationships between the 
federal and state governments by declaring that the Constitution and federal law are the 
supreme law of the land. This means that if a state law clashes with a federal law found to be 
within the nationaƭ ƎƻǾŜǊƴƳŜƴǘΩǎ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ŀǳǘƘƻǊƛǘȅΣ ǘƘŜ ŦŜŘŜǊŀƭ ƭŀǿ ǇǊŜǾŀƛƭǎΦ ¢ƘŜ ƛƴǘŜƴǘ 
of the supremacy clause is not to subordinate the states to the federal government; rather, it 
affirms that one body of laws binds the country. In fact, all national and state government 
officials are bound by oath to uphold the Constitution regardless of the offices they hold. Yet 
enforcement is not always that simple. In the case of marijuana use, which the federal 
government defines to be illegal, thirty-six states and the District of Columbia have 
nevertheless established medical marijuana laws, others have decriminalized its recreational 
use, and fifteen states have completely legalized it. The federal government could act in this 
area if it wanted to. For example, in addition to the legalization issue, there is the question of 
how to treat the money from marijuana sales, which the national government designates as 
drug money and regulates under laws regarding its deposit in banks. 

Various constitutional provisions govern state-to-state relations. Article IV, Section 1, referred 
to as the full faith and credit clause or the comity clause, requires the states to accept court 
ŘŜŎƛǎƛƻƴǎΣ ǇǳōƭƛŎ ŀŎǘǎΣ ŀƴŘ ŎƻƴǘǊŀŎǘǎ ƻŦ ƻǘƘŜǊ ǎǘŀǘŜǎΦ ¢ƘǳǎΣ ŀƴ ŀŘƻǇǘƛƻƴ ŎŜǊǘƛŦƛŎŀǘŜ ƻǊ ŘǊƛǾŜǊΩǎ 
license issued in one state is valid in any other state. The movement for marriage equality has 
put the full faith and credit clause to the test in recent decades. In light of Baehr v. Lewin, a 
мффо ǊǳƭƛƴƎ ƛƴ ǿƘƛŎƘ ǘƘŜ Iŀǿŀƛƛ {ǳǇǊŜƳŜ /ƻǳǊǘ ŀǎǎŜǊǘŜŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜΩǎ ban on same-sex 
marriage was unconstitutional, a number of states became worried that they would be required 
to recognize those marriage certificates.9 To address this concern, Congress passed and 
President Clinton signed the Defense of Marriage Act (DOMA) in 1996. The law declared that 
άbƻ ǎǘŀǘŜ όƻǊ ƻǘƘŜǊ ǇƻƭƛǘƛŎŀƭ ǎǳōŘƛǾƛǎƛƻƴ ǿƛǘƘƛƴ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎύ ƴŜŜŘ ǊŜŎƻƎƴƛȊŜ ŀ ƳŀǊǊƛŀƎŜ 
between persons of the same sex, even if the marriage was concluded or recognized in another 
ǎǘŀǘŜΦέ ¢ƘŜ ƭŀǿ ŀƭǎƻ ōŀǊǊŜŘ ŦŜŘŜǊŀƭ ōŜƴŜŦƛǘǎ ŦƻǊ ǎŀƳŜ-sex partners. 

DOMA clearly made the topic a state matter. It denoted a choice for states, which led many 
states to take up the policy issue of marriage equality. Scores of states considered legislation 
and ballot initiatives on the question. The federal courts took up the issue with zeal after the 
U.S. Supreme Court in United States v. Windsor struck down the part of DOMA that outlawed 
federal benefits.10 That move was followed by upwards of forty federal court decisions that 
upheld marriage equality in particular states. In 2014, the Supreme Court decided not to hear 
several key case appeals from a variety of states, all of which were brought by opponents of 
marriage equality who had lost in the federal courts. The outcome of not hearing these cases 
was that federal court decisions in four states were affirmed, which, when added to other 
states in the same federal circuit districts, brought the total number of states permitting same-
sex marriage to thirty.11 Then, in 2015, the Obergefell v. Hodges case had a sweeping effect 
when the Supreme Court clearly identified a constitutional right to marriage based on the 
Fourteenth Amendment.12 

The privileges and immunities clause of Article IV asserts that states are prohibited from 
discriminating against out-of-staters by denying them such guarantees as access to courts, legal 
protection, property rights, and travel rights. The clause has not been interpreted to mean 
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there cannot be any difference in the way a state treats residents and non-residents. For 
example, individuals cannot vote in a state in which they do not reside, tuition at state 
universities is higher for out-of-state residents, and in some cases individuals who have recently 
become residents of a state must wait a certain amount of time to be eligible for social welfare 
benefits. Another constitutional provision prohibits states from establishing trade restrictions 
on goods produced in other states. However, a state can tax out-of-state goods sold within its 
borders as long as state-made goods are taxed at the same level. 

THE DISTRIBUTION OF FINANCES 

Federal, state, and local governments depend on different sources of revenue to finance their 
annual expenditures. In 2014, total revenue (or receipts) reached $3.2 trillion for the federal 
government, $1.7 trillion for the states, and $1.2 trillion for local governments.13 Two important 
developments have fundamentally changed the allocation of revenue since the early 1900s. 
First, the ratification of the Sixteenth Amendment in 1913 authorized Congress to impose 
income taxes without apportioning it among the states on the basis of population, a 
burdensome provision that Article I, Section 9, had imposed on the national government.14 
²ƛǘƘ ǘƘƛǎ ŎƘŀƴƎŜΣ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ ǊŀƛǎŜ ǊŜǾŜƴǳŜ ǎƛƎƴƛŦƛŎŀƴǘƭȅ ƛƴŎǊŜŀǎŜŘ ŀƴŘ 
so did its ability to spend. 

The second development regulates federal grants, that is, transfers of federal money to state 
and local governments. These transfers, which do not have to be repaid, are designed to 
support the activities of the recipient governments, but also to encourage them to pursue 
federal policy objectives they might not otherwise adopt. The expansion of the federal 
ƎƻǾŜǊƴƳŜƴǘΩǎ ǎǇŜƴŘing power has enabled it to transfer more grant money to lower 
government levels, which has accounted for an increasing share of their total revenue.15 

The sources of revenue for federal, state, and local governments are detailed in Figure 3.4. 
Although the data reflect 2020 results, the patterns we see in the figure give us a good idea of 
how governments have funded their activities in recent years. For the federal government, 47 
percent of 2020 revenue came from individual income taxes and 38 percent from payroll taxes, 
which combine Social Security tax and Medicare tax. 
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Figure  3.4   As these charts indicate, federal, state, and local governments raise revenue from 
different sources. 

For state governments, 39 percent of revenue came from taxes, while 25 percent consisted of 
federal support. Sales taxτwhich includes taxes on purchased food, clothing, alcohol, 
amusements, insurance, motor fuels, tobacco products, and public utilities, for exampleτ
accounted for about 47 percent of total tax revenue, and individual income taxes represented 
roughly 38 percent. Revenue from service charges (e.g., tuition revenue from public universities 
and fees for hospital-related services) accounted for 15 percent. 

The tax structure of states varies. Alaska, Florida, Nevada, South Dakota, Texas, Washington, 
and Wyoming do not have individual income taxes. Yet, such decisions on taxation reflect a 
classic tradeoff, as each state government must collect some mix of revenue in order to fund 
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their chosen public services. These states find revenue through higher property taxes and 
through tax revenues related to tourism. Figure 3.5 illustrates yet another difference: Fuel tax 
as a percentage of total tax revenue is much higher in South Dakota and West Virginia than in 
Alaska and Hawaii. However, most states have done little to prevent the erosion of the fuel 
ǘŀȄΩǎ ǎƘŀǊŜ ƻŦ ǘƘŜƛǊ ǘƻǘŀƭ ǘŀȄ ǊŜǾŜƴǳŜ ōŜǘǿŜŜƴ нллт ŀƴŘ нллф όƴƻǘƛŎŜ ǘƘŀǘ ŦƻǊ Ƴŀƴȅ ǎǘŀǘŜǎ ǘƘŜ 
dark blue dots for 2010 are to the left of the light blue numbers for 2007). Fuel tax revenue is 
typically used to finance state highway transportation projects, although some states do use it 
to fund non-transportation projects. 
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Figure  3.5   The fuel tax as a percentage of tax revenue varies greatly across states. 

The most important sources of revenue for local governments in 2018 were taxes, federal and 
state grants, and service charges. For local governments the property tax, a levy on residential 
and commercial real estate, was the most important source of tax revenue, accounting for 
about 72 percent of the total. Federal and state grants accounted for 30 percent of local 
government revenue. Charges for hospital-related services, sewage and solid-waste 
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management, public city university tuition, and airport services are important sources of 
general revenue for local governments. 

Intergovernmental grants are important sources of revenue for both state and local 
governments. When economic times are good, such grants help states, cities, municipalities, 
and townships carry out their regular functions. However, during hard economic times, such as 
the Great Recession of 2007ς2009, intergovernmental transfers provide much-needed fiscal 
relief as the revenue streams of state and local governments dry up. During the Great 
Recession, tax receipts dropped as business activities slowed, consumer spending dropped, and 
family incomes decreased due to layoffs or work-hour reductions. To offset the adverse effects 
of the recession on the states and local governments, federal grants increased by roughly 33 
percent during this period.16 

The COVID-19 pandemic of 2020ς2021 ushered in a massive mobilization of activity and 
coordination at and between various levels of U.S. government in the hope of defeating the 
deadly virus that overwhelmed hospitals and led to nearly 600,000 deaths nationwide as well as 
a bleeding of state and local government jobs. The amount of federal funding to the states 
eclipsed the levels provided during the Great Recession. The $1.9 trillion American Rescue Plan 
Act passed by Congress and signed by President Biden included $350 billion in direct aid to 
state, local, and tribal governments.17 Furthermore, earlier in the pandemic, the CARES Act, 
signed by President Trump, established the $150 billion Coronavirus Relief Fund to aid these 
same governments. Many other federal funding flows occurred outside these two packages, 
including support for vaccinations and the vaccine rollout across the nation.18 

How are the revenues generated by our tax dollars, fees we pay to use public services and 
obtain licenses, and monies from other sources put to use by the different levels of 
government? A good starting point to gain insight on this question as it relates to the federal 
government is Article I, Section 8, of the Constitution. Recall, for instance, that the Constitution 
assigns the federal government various powers that allow it to affect the nation as a whole. A 
look at the federal budget in 2019 (Figure 3.6) shows that the three largest spending categories 
were Social {ŜŎǳǊƛǘȅ όнп ǇŜǊŎŜƴǘ ƻŦ ǘƘŜ ǘƻǘŀƭ ōǳŘƎŜǘύΤ aŜŘƛŎŀǊŜΣ aŜŘƛŎŀƛŘΣ ǘƘŜ /ƘƛƭŘǊŜƴΩǎ IŜŀƭǘƘ 
Insurance Program, and marketplace subsidies under the Affordable Care Act (24 percent); and 
defense and international security assistance (18 percent). The rest was divided among 
categories such as safety net programs (11 percent), including the Earned Income Tax Credit 
and Child Tax Credit, unemployment insurance, food stamps, and other low-income assistance 
programs; interest on federal debt (7 percent); benefits for federal retirees and veterans (8 
percent); and transportation infrastructure (3 percent).19 It is clear from the 2019 federal 
budget that providing for the general welfare and national defense consumes much of the 
ƎƻǾŜǊƴƳŜƴǘΩǎ ǊŜǎƻǳǊŎŜǎτnot just its revenue, but also its administrative capacity and labor 
power. 
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Figure  3.6   Approximately two-thirds of the federal budget is spent in just three categories: 
Social Security, health care and health insurance programs, and defense. 

Figure 3.7 compares recent spending activities of local and state governments. Educational 
expenditures constitute a major category for both. However, whereas the states spend 
comparatively more than local governments on university education, local governments spend 
even more on elementary and secondary education. That said, nationwide, state funding for 
public higher education has declined as a percentage of university revenues; this is primarily 
because states have taken in lower amounts of sales taxes as internet commerce has increased. 
Local governments allocate more funds to police protection, fire protection, housing and 
community development, and public utilities such as water, sewage, and electricity. And while 
state governments allocate comparatively more funds to public welfare programs, such as 
health care, income support, and highways, both local and state governments spend roughly 
similar amounts on judicial and legal services and correctional services. 
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Figure  3.7   This list includes some of the largest expenditure items for state and local 
governments. 

3.2   The Evolution of American Federalism 

Learning Objectives 

By the end of this section, you will be able to: 

ω Describe how federalism has evolved in the United States 

ω Compare different conceptions of federalism 

The Constitution sketches a federal framework that aims to balance the forces of decentralized 
and centralized governance in general terms; it does not flesh out standard operating 
procedures that say precisely how the states and federal governments are to handle all policy 
contingencies imaginable. Therefore, officials at the state and national levels have had some 
room to ƳŀƴŜǳǾŜǊ ŀǎ ǘƘŜȅ ƻǇŜǊŀǘŜ ǿƛǘƘƛƴ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΩǎ ŦŜŘŜǊŀƭ ŘŜǎƛƎƴΦ ¢Ƙƛǎ Ƙŀǎ ƭŜŘ ǘƻ 
changes in the configuration of federalism over time, changes corresponding to different 
historical phases that capture distinct balances between state and federal authority. 
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THE STRUGGLE BETWEEN NATIONAL POWER AND STATE POWER 

!ǎ DŜƻǊƎŜ ²ŀǎƘƛƴƎǘƻƴΩǎ ǎŜŎǊŜǘŀǊȅ ƻŦ ǘƘŜ ǘǊŜŀǎǳǊȅ ŦǊƻƳ мтуф ǘƻ мтфрΣ !ƭŜȄŀƴŘŜǊ IŀƳƛƭǘƻƴ 
championed legislative efforts to create a publicly chartered bank. For Hamilton, the 
establishment of the Bank of ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎ ǿŀǎ Ŧǳƭƭȅ ǿƛǘƘƛƴ /ƻƴƎǊŜǎǎΩǎ ŀǳǘƘƻǊƛǘȅΣ ŀƴŘ ƘŜ 
hoped the bank would foster economic development, print and circulate paper money, and 
ǇǊƻǾƛŘŜ ƭƻŀƴǎ ǘƻ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΦ !ƭǘƘƻǳƎƘ ¢ƘƻƳŀǎ WŜŦŦŜǊǎƻƴΣ ²ŀǎƘƛƴƎǘƻƴΩǎ ǎŜŎǊŜǘŀǊȅ ƻŦ ǎǘŀǘŜΣ 
staunchly oǇǇƻǎŜŘ IŀƳƛƭǘƻƴΩǎ Ǉƭŀƴ ƻƴ ǘƘŜ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ƎǊƻǳƴŘǎ ǘƘŀǘ ǘƘŜ ƴŀǘƛƻƴŀƭ ƎƻǾŜǊƴƳŜƴǘ 
had no authority to create such an instrument, Hamilton managed to convince the reluctant 
president to sign the legislation.20 

²ƘŜƴ ǘƘŜ ōŀƴƪΩǎ ŎƘŀǊǘŜǊ ŜȄǇƛǊŜŘ ƛƴ муммΣ WŜŦŦŜǊǎƻƴƛŀƴ 5ŜƳƻŎǊŀǘƛŎ-Republicans prevailed in 
blocking its renewal. However, the fiscal hardships that plagued the government during the 
War of 1812, coupled with ǘƘŜ ŦǊŀƎƛƭƛǘȅ ƻŦ ǘƘŜ ŎƻǳƴǘǊȅΩǎ ŦƛƴŀƴŎƛŀƭ ǎȅǎǘŜƳΣ ŎƻƴǾƛƴŎŜŘ /ƻƴƎǊŜǎǎ 
and then-president James Madison to create the Second Bank of the United States in 1816. 
Many states rejected the Second Bank, arguing that the national government was infringing 
upon the ǎǘŀǘŜǎΩ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ƧǳǊƛǎŘƛŎǘƛƻƴΦ 

A political showdown between Maryland and the national government emerged when James 
McCulloch, an agent for the Baltimore branch of the Second Bank, refused to pay a tax that 
Maryland had imposed on all out-of-state chartered banks. The standoff raised two 
constitutional questions: Did Congress have the authority to charter a national bank? Were 
states allowed to tax federal property? In McCulloch v. Maryland, Chief Justice John Marshall 
(Figure 3.8) argued that Congress could create a national bank even though the Constitution did 
not expressly authorize it.21 Under the necessary and proper clause of Article I, Section 8, the 
{ǳǇǊŜƳŜ /ƻǳǊǘ ŀǎǎŜǊǘŜŘ ǘƘŀǘ /ƻƴƎǊŜǎǎ ŎƻǳƭŘ ŜǎǘŀōƭƛǎƘ άŀƭƭ ƳŜŀƴǎ ǿƘƛŎƘ ŀǊŜ ŀǇǇǊƻǇǊƛŀǘŜέ ǘƻ 
ŦǳƭŦƛƭƭ άǘƘŜ ƭŜƎƛǘƛƳŀǘŜ ŜƴŘǎέ ƻŦ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΦ Lƴ ƻǘƘŜǊ ǿƻǊŘǎΣ ǘƘŜ ōŀƴƪ ǿŀǎ ŀƴ ŀǇǇǊƻǇǊƛŀǘŜ 
instrument that enabled the national government to carry out several of its enumerated 
powers, such as regulating interstate commerce, collecting taxes, and borrowing money. 

 

Figure  3.8   Chief Justice John Marshall, shown here in a portrait by Henry Inman, was best 
known for the principle of judicial review established in Marbury v. Madison (1803), which 
reinforced the influence and independence of the judiciary branch of the U.S. government. 

This ruling established the doctrine of implied powers, granting Congress a vast source of 
discretionary power to achieve its constitutional responsibilities. The Supreme Court also sided 
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with the federal government on the issue of whether states could tax federal property. Under 
the supremacy clause of Article VI, legitimate national laws trump conflicting state laws. As the 
ŎƻǳǊǘ ƻōǎŜǊǾŜŘΣ άǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ƻŦ ǘƘŜ ¦ƴƛƻƴΣ ǘƘƻǳƎƘ ƭƛƳƛǘŜŘ ƛƴ ƛǘǎ ǇƻǿŜǊǎΣ ƛǎ ǎǳǇǊŜƳŜ ǿƛǘƘƛƴ 
its sphere of action and its laws, when made in pursuance of the constitution, form the 
ǎǳǇǊŜƳŜ ƭŀǿ ƻŦ ǘƘŜ ƭŀƴŘΦέ aŀǊȅƭŀƴŘΩǎ ŀŎǘƛƻƴ ǾƛƻƭŀǘŜŘ ƴŀǘƛƻƴŀƭ ǎǳǇǊŜƳŀŎȅ ōŜŎŀǳǎŜ άǘƘŜ ǇƻǿŜǊ 
ǘƻ ǘŀȄ ƛǎ ǘƘŜ ǇƻǿŜǊ ǘƻ ŘŜǎǘǊƻȅΦέ ¢Ƙƛǎ ǎŜŎƻƴŘ ǊǳƭƛƴƎ ŜǎǘŀōƭƛǎƘŜŘ ǘƘŜ ǇǊƛƴŎƛǇƭŜ ƻŦ ƴŀǘƛƻƴŀƭ 
supremacy, which prohibits states from meddling in the lawful activities of the national 
government. 

Defining the scope of national power was the subject of another landmark Supreme Court 
decision in 1824. In Gibbons v. Ogden, the court had to interpret the commerce clause of Article 
I, Section 8; specifically, it had to determine whether the federal government had the sole 
authority to regulate the licensing of steamboats operating between New York and New 
Jersey.22 Aaron Ogden, who had obtained an exclusive license from New York State to operate 
steamboat ferries between New York City and New Jersey, sued Thomas Gibbons, who was 
operating ferries along the same route under a coasting license issued by the federal 
government. Gibbons lost in New York state courts and appealed. Chief Justice Marshall 
delivered a two-part ruling in favor of Gibbons that strengthened the power of the national 
ƎƻǾŜǊƴƳŜƴǘΦ CƛǊǎǘΣ ƛƴǘŜǊǎǘŀǘŜ ŎƻƳƳŜǊŎŜ ǿŀǎ ƛƴǘŜǊǇǊŜǘŜŘ ōǊƻŀŘƭȅ ǘƻ ƳŜŀƴ άŎƻƳƳŜǊŎƛŀƭ 
ƛƴǘŜǊŎƻǳǊǎŜέ ŀƳƻƴƎ ǎǘŀǘŜǎΣ ǘƘǳǎ ŀƭƭƻǿƛƴƎ /ƻƴƎǊŜǎǎ to regulate navigation. Second, because the 
federal Licensing Act of 1793, which regulated coastal commerce, was a constitutional exercise 
ƻŦ /ƻƴƎǊŜǎǎΩǎ ŀǳǘƘƻǊƛǘȅ ǳƴŘŜǊ ǘƘŜ ŎƻƳƳŜǊŎŜ ŎƭŀǳǎŜΣ ŦŜŘŜǊŀƭ ƭŀǿ ǘǊǳƳǇŜŘ ǘƘŜ bŜǿ ¸ƻǊƪ {ǘŀǘŜ 
license-monopoly law that had granted Ogden an exclusive steamboat operating license. As 
aŀǊǎƘŀƭƭ ǇƻƛƴǘŜŘ ƻǳǘΣ άǘƘŜ ŀŎǘǎ ƻŦ bŜǿ ¸ƻǊƪ Ƴǳǎǘ ȅƛŜƭŘ ǘƻ ǘƘŜ ƭŀǿ ƻŦ /ƻƴƎǊŜǎǎΦέ23 

Various states railed against the nationalization of power that had been going on since the late 
1700s. When President John Adams signed the Sedition Act in 1798, which made it a crime to 
speak openly against the government, the Kentucky and Virginia legislatures passed resolutions 
declaring the act null on the grounds that they retained the discretion to follow national laws. 
In effect, these resolutions articulated the legal reasoning underpinning the doctrine of 
nullificationτthat states had the right to reject national laws they deemed unconstitutional.24 

! ƴǳƭƭƛŦƛŎŀǘƛƻƴ ŎǊƛǎƛǎ ŜƳŜǊƎŜŘ ƛƴ ǘƘŜ муолǎ ƻǾŜǊ tǊŜǎƛŘŜƴǘ !ƴŘǊŜǿ WŀŎƪǎƻƴΩǎ ǘŀǊƛŦŦ ŀŎǘǎ ƻŦ муну 
and 1832. Led by John CŀƭƘƻǳƴΣ tǊŜǎƛŘŜƴǘ WŀŎƪǎƻƴΩǎ ǾƛŎŜ ǇǊŜǎƛŘŜƴǘΣ ƴǳƭƭƛŦƛŜǊǎ ŀǊƎǳŜŘ ǘƘŀǘ ƘƛƎƘ 
tariffs on imported goods benefited northern manufacturing interests while disadvantaging 
economies in the South. South Carolina passed an Ordinance of Nullification declaring both 
tariff acts null and void and threatened to leave the Union. The federal government responded 
by enacting the Force Bill in 1833, authorizing President Jackson to use military force against 
states that challenged federal tariff laws. The prospect of military action coupled with the 
passage of the Compromise Tariff Act of 1833 (which lowered tariffs over time) led South 
Carolina to back off, ending the nullification crisis. 

The ultimate showdown between national and state authority came during the Civil War. Prior 
to the conflict, in Dred Scott v. Sandford, the Supreme Court ruled that the national government 
lacked the authority to ban slavery in the territories.25 But the election of President Abraham 
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Lincoln in 1860 led eleven southern states to secede from the United States because they 
believed the new president would challenge the institution of slavery. What was initially a 
conflict to preserve the Union became a conflict to end slavery when Lincoln issued the 
Emancipation Proclamation in 1863, freeing all enslaved people in the rebellious states. The 
defeat of the South had a huge impact on the balance of power between the states and the 
national government in two important ways. First, the Union victory put an end to the right of 
states to secede and to challenge legitimate national laws. Second, Congress imposed several 
conditions for readmitting former Confederate states into the Union; among them was 
ratification of the Fourteenth and Fifteenth Amendments. In sum, after the Civil War the power 
balance shifted toward the national government, a movement that had begun several decades 
before with McCulloch v. Maryland (1819) and Gibbons v. Odgen (1824). 

The period between 1819 and the 1860s demonstrated that the national government sought to 
establish its role within the newly created federal design, which in turn often provoked the 
states to resist as they sought to protect their interests. With the exception of the Civil War, the 
Supreme Court settled the power struggles between the states and national government. From 
a historical perspective, the national supremacy principle introduced during this period did not 
ǎƻ ƳǳŎƘ ƴŀǊǊƻǿ ǘƘŜ ǎǘŀǘŜǎΩ ǎŎƻǇŜ ƻŦ Ŏƻƴǎǘƛǘǳǘƛƻƴal authority as restrict their encroachment on 
national powers.26 

DUAL FEDERALISM 

The late 1870s ushered in a new phase in the evolution of U.S. federalism. Under dual 
federalism, the states and national government exercise exclusive authority in distinctly 
delineated spheres of jurisdiction. Like the layers of a cake, the levels of government do not 
blend with one another but rather are clearly defined. Two factors contributed to the 
emergence of this conception of federalism. First, several Supreme Court rulings blocked 
attempts by both state and federal governments to step outside their jurisdictional boundaries. 
Second, the prevailing economic philosophy at the time loathed government interference in the 
process of industrial development. 

Industrialization changed the socioeconomic landscape of the United States. One of its adverse 
effects was the concentration of market power. Because there was no national regulatory 
supervision to ensure fairness in market practices, collusive behavior among powerful firms 
emerged in several industries.27 To curtail widespread anticompetitive practices in the railroad 
industry, Congress passed the Interstate Commerce Act in 1887, which created the Interstate 
Commerce Commission. Three years later, national regulatory capacity was broadened by the 
Sherman Antitrust Act of 1890, which made it illegal to monopolize or attempt to monopolize 
and conspire in restraining commerce (Figure 3.9). In the early stages of industrial capitalism, 
federal regulations were focused for the most part on promoting market competition rather 
than on addressing the social dislocations resulting from market operations, something the 
government began to tackle in the 1930s.28 

https://openstax.org/
http://openstax.org/books/american-government-3e/pages/references#rf-025
http://openstax.org/books/american-government-3e/pages/references#rf-026
http://openstax.org/books/american-government-3e/pages/references#rf-027


Access for free at https://openstax.org 

 

Figure  3.9   Puck, a humor magazine published from 1871 to 1918, satirized political issues of 
the day such as federal attempts to regulate commerce and prevent monopƻƭƛŜǎΦ άΨ²ƛƭƭ ȅƻǳ 
ǿŀƭƪ ƛƴǘƻ Ƴȅ ǇŀǊƭƻǊΚΩ ǎŀƛŘ ǘƘŜ ǎǇƛŘŜǊ ǘƻ ǘƘŜ Ŧƭȅέ όŀύ ōȅ ¦Řƻ YŜǇǇƭŜǊ ŘŜǇƛŎǘǎ ŀ ǎǇƛŘŜǊ ƭŀōŜƭŜŘ 
άLƴǘŜǊǎǘŀǘŜ /ƻƳƳŜǊŎŜ /ƻƳƳƛǎǎƛƻƴέ ŎŀǇǘǳǊƛƴƎ ŀ ƭŀǊƎŜ Ŧƭȅ ƛƴ ŀ ǿŜō ƭŀōŜƭŜŘ ά¢ƘŜ [ŀǿέ ǿƘƛƭŜ 
άtƭŀƎǳŜ ǘŀƪŜ ƛǘΗ ²Ƙȅ ŘƻŜǎƴΩǘ ƛǘ ǎǘŀȅ Řƻǿƴ ǿƘŜƴ L Ƙƛǘ ƛǘΚέ όōύΣ ŀƭǎƻ ŘǊŀǿƴ ōȅ YŜǇǇƭŜǊΣ ǎƘƻǿǎ 
President William Howard Taft and his attorney general, George W. Wickersham, trying to beat 
ŀ άaƻƴƻǇƻƭȅέ ƛƴǘƻ ǎǳōƳƛǎǎƛƻƴ ǿƛǘƘ ŀ ǎǘƛŎƪ ƭŀōŜƭŜŘ ά{ƘŜǊƳŀƴ [ŀǿΦέ 

The new federal regulatory regime was dealt a legal blow early in its existence. In 1895, in 
United States v. E. C. Knight, the Supreme Court ruled that the national government lacked the 
authority to regulate manufacturing.29 The case came about when the government, using its 
ǊŜƎǳƭŀǘƻǊȅ ǇƻǿŜǊ ǳƴŘŜǊ ǘƘŜ {ƘŜǊƳŀƴ !ŎǘΣ ŀǘǘŜƳǇǘŜŘ ǘƻ ƻǾŜǊǊƛŘŜ !ƳŜǊƛŎŀƴ {ǳƎŀǊΩǎ ǇǳǊŎƘŀǎŜ ƻŦ 
four sugar refineries, which would give the company a commanding share of the industry. 
Distinguishing between commerce among states and the production of goods, the court argued 
ǘƘŀǘ ǘƘŜ ƴŀǘƛƻƴŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ǊŜƎǳƭŀǘƻǊȅ ŀǳǘƘƻǊƛǘȅ ŀǇǇƭƛŜŘ ƻƴƭȅ ǘƻ ŎƻƳƳŜǊŎƛŀƭ ŀŎǘƛǾƛǘƛŜǎΦ LŦ 
manufacturing activities fell within the purview of the commerce clause of the Constitution, 
ǘƘŜƴ άŎƻƳǇŀǊŀǘƛǾŜƭȅ ƭƛǘǘƭŜ ƻŦ ōǳǎƛƴŜǎǎ ƻǇŜǊŀǘƛƻƴǎ ǿƻǳƭŘ ōŜ ƭŜŦǘ ŦƻǊ ǎǘŀǘŜ ŎƻƴǘǊƻƭΣέ ǘƘŜ ŎƻǳǊǘ 
argued. 

In the late 1800s, some states attempted to regulate working conditions. For example, New 
York State passed the Bakeshop Act in 1897, which prohibited bakery employees from working 
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more than sixty hours in a week. In Lochner v. New York, the Supreme Court ruled this state 
regulation that capped work hours unconstitutional, on the grounds that it violated the due 
process clause of the Fourteenth Amendment.30 In other words, the right to sell and buy labor 
ƛǎ ŀ άƭƛōŜǊǘȅ ƻŦ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭέ ǎŀŦŜƎǳŀǊŘŜŘ ōȅ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΣ ǘƘŜ ŎƻǳǊǘ ŀǎǎŜǊǘŜŘΦ ¢ƘŜ ŦŜŘŜǊŀƭ 
government also took up the issue of working conditions, but that case resulted in the same 
outcome as in the Lochner case.31 

COOPERATIVE FEDERALISM 

The Great Depression of the 1930s brought economic hardships the nation had never witnessed 
before (Figure 3.10). Between 1929 and 1933, the national unemployment rate reached 25 
percent, industrial output dropped by half, stock market assets lost more than half their value, 
thousands of banks went out of business, and the gross domestic product shrunk by one-
quarter.32 Given the magnitude of the economic depression, there was pressure on the national 
government to coordinate a robust national response along with the states. 

 

Figure  3.10   A line outside a Chicago soup kitchen in 1931, in the midst of the Great 
Depression. TƘŜ ǎƛƎƴ ŀōƻǾŜ ǊŜŀŘǎ άCǊŜŜ {ƻǳǇΣ /ƻŦŦŜŜΣ ŀƴŘ 5ƻǳƎƘƴǳǘǎ ŦƻǊ ǘƘŜ ¦ƴŜƳǇƭƻȅŜŘΦέ 

Cooperative federalism was born of necessity and lasted well into the twentieth century as the 
national and state governments each found it beneficial. Under this model, both levels of 
government coordinated their actions to solve national problems, such as the Great Depression 
and the civil rights struggle of the following decades. In contrast to dual federalism, it erodes 
the jurisdictional boundaries between the states and national government, leading to a 
blending of layers as in a marble cake. The era of cooperative federalism contributed to the 
gradual incursion of national authority into the jurisdictional domain of the states, as well as 
the expansion of the national governmenǘΩǎ ǇƻǿŜǊ ƛƴ ŎƻƴŎǳǊǊŜƴǘ ǇƻƭƛŎȅ ŀǊŜŀǎΦ33 

The New Deal programs President Franklin D. Roosevelt proposed as a means to tackle the 
Great Depression ran afoul of the dual-federalism mindset of the justices on the Supreme Court 
in the 1930s. The court struck down key pillars of the New Dealτthe National Industrial 
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Recovery Act and the Agricultural Adjustment Act, for exampleτon the grounds that the 
federal government was operating in matters that were within the purview of the states. The 
ŎƻǳǊǘΩǎ ƻōǎǘǊǳŎǘƛƻƴƛǎǘ Ǉƻǎƛǘƛƻƴ ƛƴŦǳǊƛŀǘŜŘ wƻƻǎŜǾŜƭǘΣ ƭŜŀŘƛƴƎ ƘƛƳ ƛƴ мфот ǘƻ ǇǊƻǇƻǎŜ ŀ ŎƻǳǊǘ-
packing plan that would add one new justice for each one over the age of seventy, thus 
allowing the president to make a maximum of six new appointments. Before Congress took 
action on the proposal, the Supreme Court began leaning in support of the New Deal as Chief 
Justice Charles Evans Hughes and Justice Owen Roberts changed their view on federalism.34 

In National Labor Relations Board (NLRB) v. Jones and Laughlin Steel,35 for instance, the 
Supreme Court ruled the National Labor Relations Act of 1935 constitutional, asserting that 
Congress can use its authority under the commerce clause to regulate both manufacturing 
activities and labor-management relations. The New Deal changed the relationship Americans 
had with the national government. Before the Great Depression, the government offered little 
in terms of financial aid, social benefits, and economic rights. After the New Deal, it provided 
old-age pensions (Social Security), unemployment insurance, agricultural subsidies, protections 
for organizing in the workplace, and a variety of other public services created during 
wƻƻǎŜǾŜƭǘΩǎ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴΦ 

Lƴ ǘƘŜ мфслǎΣ tǊŜǎƛŘŜƴǘ [ȅƴŘƻƴ WƻƘƴǎƻƴΩǎ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ŜȄǇŀƴŘŜŘ ǘƘŜ ƴŀǘƛƻƴŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ 
role in society even more. Medicaid (which provides medical assistance to the indigent), 
Medicare (which provides health insurance to the elderly and some people with disabilities), 
and school nutrition programs were created. The Elementary and Secondary Education Act 
(1965), the Higher Education Act (1965), and the Head Start preschool program (1965) were 
established to expand educational opportunities and equality (Figure 3.11). The Clean Air Act 
(1965), the Highway Safety Act (1966), and the Fair Packaging and Labeling Act (1966) 
promoted environmental and consumer protection. Finally, laws were passed to promote urban 
renewal, public housing development, and affordable housing. In addition to these Great 
Society programs, the Civil Rights Act (1964) and the Voting Rights Act (1965) gave the federal 
government effective tools to promote civil rights equality across the country. 

 

Figure  3.11   Lady Bird Johnson, the First Lady, reads to students enrolled in Head Start (a) at 
the Kemper School in Washington, DC, on March 19, 1966. President Obama visits a Head Start 
classroom (b) in Lawrence, Kansas, on January 22, 2015. 
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While the era of cooperative federalism witnessed a broadening of federal powers in 
concurrent and state policy domains, it is also the era of a deepening coordination between the 
states and the federal government in Washington. Nowhere is this clearer than with respect to 
the social welfare and social insurance programs created during the New Deal and Great 
Society eras, most of which are administered by both state and federal authorities and are 
jointly funded. The Social Security Act of 1935, which created federal subsidies for state-
administered programs for the elderly; people with disabilities; dependent mothers; and 
children, gave state and local officials wide discretion over eligibility and benefit levels. The 
unemployment insurance program, also created by the Social Security Act, requires states to 
provide jobless benefits, but it allows them significant latitude to decide the level of tax to 
impose on businesses in order to fund the program as well as the duration and replacement 
rate of unemployment benefits. A similar multilevel division of labor governs Medicaid and 
/ƘƛƭŘǊŜƴΩǎ IŜŀƭǘƘ LƴǎǳǊŀƴŎŜΦ36 

Thus, the era of cooperative federalism left two lasting attributes on federalism in the United 
States. First, a nationalization of politics emerged as a result of federal legislative activism 
aimed at addressing national problems such as marketplace inefficiencies, social and political 
inequality, and poverty. The nationalization process expanded the size of the federal 
administrative apparatus and increased the flow of federal grants to state and local authorities, 
which have helped offset the financial costs of maintaining a host of New Deal- and Great 
Societyςera programs. The second lasting attribute is the flexibility that states and local 
authorities were given in the implementation of federal social welfare programs. One 
consequence of administrative flexibility, however, is that it has led to cross-state differences in 
the levels of benefits and coverage.37 

NEW FEDERALISM 

During the administrations of Presidents Richard Nixon (1969ς1974) and Ronald Reagan (1981ς
1989), attempts were made to reverse the process of nationalizationτǘƘŀǘ ƛǎΣ ǘƻ ǊŜǎǘƻǊŜ ǎǘŀǘŜǎΩ 
prominence in policy areas into which the federal government had moved in the past. New 
federalism is premised on the idea that the decentralization of policies enhances administrative 
efficiency, reduces overall ǇǳōƭƛŎ ǎǇŜƴŘƛƴƎΣ ŀƴŘ ƛƳǇǊƻǾŜǎ ǇƻƭƛŎȅ ƻǳǘŎƻƳŜǎΦ 5ǳǊƛƴƎ bƛȄƻƴΩǎ 
administration, general revenue sharing programs were created that distributed funds to the 
state and local governments with minimal restrictions on how the money was spent. The 
election of RonŀƭŘ wŜŀƎŀƴ ƘŜǊŀƭŘŜŘ ǘƘŜ ŀŘǾŜƴǘ ƻŦ ŀ άŘŜǾƻƭǳǘƛƻƴ ǊŜǾƻƭǳǘƛƻƴέ ƛƴ ¦Φ{Φ ŦŜŘŜǊŀƭƛǎƳΣ 
in which the president pledged to return authority to the states according to the Constitution. 
In the Omnibus Budget Reconciliation Act of 1981, congressional leaders together with 
President Reagan consolidated numerous federal grant programs related to social welfare and 
reformulated them in order to give state and local administrators greater discretion in using 
federal funds.38 

IƻǿŜǾŜǊΣ wŜŀƎŀƴΩǎ ǘǊŀŎƪ ǊŜŎƻǊŘ ƛƴ ǇǊƻƳƻǘƛƴƎ ƴŜǿ ŦŜŘŜǊŀƭƛǎƳ ǿŀǎ ƛƴŎƻƴǎƛǎǘŜƴǘΦ ¢Ƙƛǎ ǿŀǎ ǇŀǊǘƭȅ 
ŘǳŜ ǘƻ ǘƘŜ ŦŀŎǘ ǘƘŀǘ ǘƘŜ ǇǊŜǎƛŘŜƴǘΩǎ ŘŜǾƻƭǳǘƛƻƴ ŀƎŜƴŘŀ ƳŜǘ ǎƻƳŜ ƻǇǇƻǎƛǘƛƻƴ ŦǊƻƳ 5ŜƳƻŎǊŀǘǎ ƛƴ 
Congress, moderate Republicans, and interest groups, preventing him from making further 
advances on that front. For example, his efforts to completely devolve Aid to Families With 
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Dependent Children (a New Deal-era program) and food stamps (a Great Society-era program) 
to the states were rejected by members of Congress, who feared states would underfund both 
ǇǊƻƎǊŀƳǎΣ ŀƴŘ ōȅ ƳŜƳōŜǊǎ ƻŦ ǘƘŜ bŀǘƛƻƴŀƭ DƻǾŜǊƴƻǊǎΩ !ǎǎƻŎƛŀǘƛƻƴΣ ǿƘƻ ōŜƭƛŜǾŜŘ ǘƘŜ ǇǊƻǇƻǎŀƭ 
would be too costly for states. Reagan terminated general revenue sharing in 1986.39 

Several Supreme Court rulings also promoted new federalism by hemming in the scope of the 
ƴŀǘƛƻƴŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ǇƻǿŜǊΣ ŜǎǇŜŎƛŀƭƭȅ ǳƴŘŜǊ ǘƘŜ ŎƻƳƳŜǊŎŜ Ŏƭŀǳǎe. For example, in United 
States v. Lopez, the court struck down the Gun-Free School Zones Act of 1990, which banned 
gun possession in school zones.40 It argued that the regulation in question did not 
άǎǳōǎǘŀƴǘƛǾŜƭȅ ŀŦŦŜŎǘ ƛƴǘŜǊǎǘŀǘŜ ŎƻƳƳŜǊŎŜΦέ ¢ƘŜ ǊǳƭƛƴƎ ŜƴŘŜŘ ŀ ƴŜŀǊƭȅ ǎƛȄǘȅ-year period in which 
the court had used a broad interpretation of the commerce clause that by the 1960s allowed it 
to regulate numerous local commercial activities.41 

However, many would say that the years since the 9/11 attacks have swung the pendulum back 
in the direction of central federal power. The creation of the Department of Homeland Security 
federalized disaster response power in Washington, and the Transportation Security 
Administration was created to federalize airport security. Broad new federal policies and 
mandates have also been carried out in the form of the Faith-Based Initiative and No Child Left 
Behind (during the George W. Bush administration) and the Affordable Care Act (during Barack 
hōŀƳŀΩǎ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴύΦ 

Finding a Middle Ground 

Cooperative Federalism versus New Federalism 
Morton Grodzins coined the expression "marble-cake federalism" in the 1950s while 
conducting research on the evolution of American federalism as a professor of political science 
at the University of Chicago. Until then most scholars had thought of federalism as a layer cake, 
ōǳǘ ŀŎŎƻǊŘƛƴƎ ǘƻ DǊƻŘȊƛƴǎ ǘƘŜ мфолǎ ǳǎƘŜǊŜŘ ƛƴ άƳŀǊōƭŜ-ŎŀƪŜ ŦŜŘŜǊŀƭƛǎƳέ όFigure 3.12ύΥ ά¢ƘŜ 
American form of government is often, but erroneously, symbolized by a three-layer cake. A far 
more accurate image is the rainbow or marble cake, characterized by an inseparable mingling 
of differently colored ingredients, the colors appearing in vertical and diagonal strands and 
unexpected whirls. As colors are mixed in the marble cake, so functions are mixed in the 
!ƳŜǊƛŎŀƴ ŦŜŘŜǊŀƭ ǎȅǎǘŜƳΦέ42 
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CƛƎǳǊŜ  оΦмн   aƻǊǘƻƴ DǊƻŘȊƛƴǎ ŎƻƛƴŜŘ ǘƘŜ ŜȄǇǊŜǎǎƛƻƴ άƳŀǊōƭŜ-ŎŀƪŜ ŦŜŘŜǊŀƭƛǎƳέ ƛƴ ǘƘŜ мфрлǎ ǘƻ 
explain the evolution of federalism in the United States. 

Cooperative federalism has several merits: 

ω Because state and local governments have varying fiscal capacities, the national 
ƎƻǾŜǊƴƳŜƴǘΩǎ ƛƴǾƻƭǾŜƳŜƴǘ ƛƴ ǎǘŀǘŜ ŀŎǘƛǾƛǘƛŜǎ ǎǳŎƘ ŀǎ ŜŘǳŎŀǘƛƻƴΣ ƘŜŀƭǘƘΣ ŀƴŘ ǎƻŎƛŀƭ 
welfare is necessary to ensure some degree of uniformity in the provision of public 
services to citizens in richer and poorer states. 

ω The problem of collective action, which dissuades state and local authorities from 
raising regulatory standards for fear they will be disadvantaged as others lower theirs, is 
resolved by requiring state and local authorities to meet minimum federal standards 
(e.g., minimum wage and air quality). 

ω Federal assistance is necessary to ensure state and local programs that generate 
positive extŜǊƴŀƭƛǘƛŜǎ ŀǊŜ ƳŀƛƴǘŀƛƴŜŘΦ CƻǊ ŜȄŀƳǇƭŜΣ ƻƴŜ ǎǘŀǘŜΩǎ ŜƴǾƛǊƻƴƳŜƴǘŀƭ 
regulations impose higher fuel prices on its residents, but the externality of the cleaner 
ŀƛǊ ǘƘŜȅ ǇǊƻŘǳŎŜ ōŜƴŜŦƛǘǎ ƴŜƛƎƘōƻǊƛƴƎ ǎǘŀǘŜǎΦ ²ƛǘƘƻǳǘ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ 
support, this state and others like it would underfund such programs. 

New federalism has advantages as well: 

ω Because of differences among states, one-size-fits-all features of federal laws are 
suboptimal. Decentralization accommodates the diversity that exists across states. 

ω By virtue of being closer to citizens, state and local authorities are better than federal 
ŀƎŜƴŎƛŜǎ ŀǘ ŘƛǎŎŜǊƴƛƴƎ ǘƘŜ ǇǳōƭƛŎΩǎ ƴŜŜŘǎΦ 

ω Decentralized federalism fosters a marketplace of innovative policy ideas as states 
compete against each other to minimize administrative costs and maximize policy 
output. 

Which model of federalism do you think works best for the United States? Why? 
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Link to Learning 
The leading international journal devoted to the practical and theoretical study of federalism is 
called Publius: The Journal of Federalism. Find out where its name comes from. 

3.3   Intergovernmental Relationships 

Learning Objectives 

By the end of this section, you will be able to: 

ω Explain how federal intergovernmental grants have evolved over time 

ω Identify the types of federal intergovernmental grants 

ω Describe the characteristics of federal unfunded mandates 

¢ƘŜ ƴŀǘƛƻƴŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ ŀŎƘƛŜǾŜ ƛǘǎ ƻōƧŜŎǘƛǾŜǎ ƻŦǘŜƴ ǊŜǉǳƛǊŜǎ ǘƘŜ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ƻŦ 
state and local governments. Intergovernmental grants offer positive financial inducements to 
ƎŜǘ ǎǘŀǘŜǎ ǘƻ ǿƻǊƪ ǘƻǿŀǊŘ ǎŜƭŜŎǘŜŘ ƴŀǘƛƻƴŀƭ ƎƻŀƭǎΦ ! ƎǊŀƴǘ ƛǎ ŎƻƳƳƻƴƭȅ ƭƛƪŜƴŜŘ ǘƻ ŀ άŎŀǊǊƻǘέ ǘƻ 
the extent that it is designed to entice the recipient to do something. On the other hand, 
unfunded mandates impose federal requirements on state and local authorities. Mandates are 
typically backed by the threat of penalties for non-compliance and provide little to no 
compensation for the costs of implementation. Thus, given its coercive nature, a mandate is 
ŎƻƳƳƻƴƭȅ ƭƛƪŜƴŜŘ ǘƻ ŀ άǎǘƛŎƪΦέ 

GRANTS 

The national government has used grants to influence state actions as far back as the Articles of 
Confederation when it provided states with land grants. In the first half of the 1800s, land 
grants were the primary means by which the federal government supported the states. Millions 
of acres of federal land were donated to support road, railroad, bridge, and canal construction 
projects, all of which were instrumental in piecing together a national transportation system to 
facilitate migration, interstate commerce, postal mail service, and movement of military people 
and equipment. Numerous universities and colleges across the country, such as Oklahoma State 
University and President Biden's alma mater, the University of Delaware, are land-grant 
institutions because their campuses were built on land donated by the federal government or 
by using funding secured by the sale of donated federal land. In the segregated South, black 
land grant universities were established in 1890, including Florida A&M University and Prairie 
View A&M University (Texas).43 At the turn of the twentieth century, cash grants replaced land 
grants as the main form of federal intergovernmental transfers and have become a central part 
of modern federalism.44 

Link to Learning 
This video about the creation of Iowa State University shows how land grant universities were 
developed to bring higher education to the people. 

Federal cash grants do come with strings attached; the national government has an interest in 
seeing that public monies are used for policy activities that advance national objectives. 
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/ŀǘŜƎƻǊƛŎŀƭ ƎǊŀƴǘǎ ŀǊŜ ŦŜŘŜǊŀƭ ǘǊŀƴǎŦŜǊǎ ŦƻǊƳǳƭŀǘŜŘ ǘƻ ƭƛƳƛǘ ǊŜŎƛǇƛŜƴǘǎΩ ŘƛǎŎǊŜǘƛƻƴ ƛƴ ǘƘŜ ǳǎŜ ƻŦ 
funds and subject them to strict administrative criteria that guide project selection, 
performance, and financial oversight, among other things. These grants also often require some 
commitment of matching funds. Medicaid and the food stamp program are examples of 
categorical grants. Block grants come with less stringent federal administrative conditions and 
provide recipients more flexibility over how to spend grant funds. Examples of block grants 
include the Workforce Investment Act program, which provides state and local agencies money 
to help youths and adults obtain skill sets that will lead to better-paying jobs, and the Surface 
Transportation Program, which helps state and local governments maintain and improve 
highways, bridges, tunnels, sidewalks, and bicycle paths. Finally, recipients of general revenue 
sharing faced the least restrictions on the use of federal grants. From 1972 to 1986, when 
revenue sharing was abolished, upwards of $85 billion of federal money was distributed to 
states, cities, counties, towns, and villages.45 

During the 1960s and 1970s, funding for federal grants grew significantly, as the graphic shows 
in Figure 3.13. Growth picked up again in the 1990s and 2000s. The increase since the 1990s is 
primarily due to the increase in federal grant money going to Medicaid. Federally funded 
health-care programs jumped from $43.8 billion in 1990 to $320 billion in 2014.46 Health-
ǊŜƭŀǘŜŘ ƎǊŀƴǘ ǇǊƻƎǊŀƳǎ ǎǳŎƘ ŀǎ aŜŘƛŎŀƛŘ ŀƴŘ ǘƘŜ /ƘƛƭŘǊŜƴΩǎ IŜŀƭǘƘ LƴǎǳǊŀƴŎŜ tǊƻƎǊŀƳ ό/ILtύ 
represented more than half of total federal grant expenses. 
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Figure  3.13   As the thermometer shows, federal grants to state and local governments have 
steadily increased since the 1960s. The pie chart shows how federal grants are allocated among 
different functional categories today. 

Link to Learning 
The federal government uses grants and other tools to achieve its national policy priorities. 
Take a look at the National Priorities Project to find out more. 

The national government has greatly preferred using categorical grants to transfer funds to 
state and local authorities because this type of grant gives them more control and discretion in 
how the money is spent. In 2014, the federal government distributed 1,099 grants, 1,078 of 
which were categorical, while only 21 were block grants.47 In response to the terrorist attack on 
the United States on September 11, 2001, more than a dozen new federal grant programs 
relating to homeland security were created, but as of 2011, only three were block grants. 

There are a couple of reasons that categorical grants are more popular than block grants 
despite calls to decentralize public policy. One reason is that elected officials who sponsor these 
grants can take credit for their positive outcomes (e.g., clean rivers, better-performing schools, 
healthier children, a secure homeland) since elected officials, not state officials, formulate the 
administrative standards that lead to the results. Another reason is that categorical grants 
afford federal officials greater command over grant program performance. A common criticism 
leveled against block grants is that they lack mechanisms to hold state and local administrators 
accountable for outcomes, a reproach the Obama administration made about the Community 
Services Block Grant program. Finally, once categorical grants have been established, vested 
interests in Congress and the federal bureaucracy seek to preserve them. The legislators who 
enact them and the federal agencies that implement them invest heavily in defending them, 
ensuring their continuation.48 

wŜŀƎŀƴΩǎ άŘŜǾƻƭǳǘƛƻƴ ǊŜǾƻƭǳǘƛƻƴέ contributed to raising the number of block grants from six in 
1981 to fourteen in 1989. Block grants increased to twenty-four in 1999 during the Clinton 
administration and to twenty-ǎƛȄ ŘǳǊƛƴƎ hōŀƳŀΩǎ ǇǊŜǎƛŘŜƴŎȅΣ ōǳǘ ōȅ нлмп ǘƘŜ ǘƻǘŀƭ ƘŀŘ 
dropped to twenty-one, accounting for 10 percent of total federal grant outlay.49 President 
Trump proposed eliminating four discretionary block grants in his "skinny" budget, although the 
budget was not passed. 

In 1994, the Republican-controlled Congress passed legislation that called for block-granting 
Medicaid, which would have capped federal Medicaid spending. President Clinton vetoed the 
legislation. However, congressional efforts to convert Aid to Families with Dependent Children 
(AFDC) to a block grant succeeded. The Temporary Assistance for Needy Families (TANF) block 
grant replaced the AFDC in 1996, marking the first time the federal government transformed an 
entitlement program (which guarantees individual rights to benefits) into a block grant. Under 
the AFDC, the federal government had reimbursed states a portion of the costs they bore for 
running the program without placing a ceiling on the amount. In contrast, the TANF block grant 
caps annual federal funding at $16.489 billion and provides a yearly lump sum to each state, 
which it can use to manage its own program. 
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Block grants have been championed for their cost-cutting effects. By eliminating uncapped 
federal funding, as the TANF issue illustrates, the national government can reverse the 
escalating costs of federal grant programs. This point was not lost on Paul Ryan (R-WI), former 
chair of the House Budget Committee and the House Ways and Means Committee, who, during 
his tenure as Speaker of the House from October 2015 to January 2019, tried multiple times but 
without success to convert Medicaid into a block grant, a reform he estimated could save the 
federal government upwards of $732 billion over ten years.50 

Another noteworthy characteristic of block grants is that their flexibility has been undermined 
over time as a result of creeping categorization, a process in which the national government 
places new administrative requirements on state and local governments or supplants block 
grants with new categorical grants.51 Among the more common measures used to restrict block 
ƎǊŀƴǘǎΩ ǇǊƻƎǊŀƳƳŀǘƛŎ ŦƭŜȄƛōƛƭƛǘȅ ŀǊŜ ǎŜǘ-asides (i.e., requiring a certain share of grant funds to be 
designated for a specific purpose) and cost ceilings (i.e., placing a cap on funding other 
purposes). 

UNFUNDED MANDATES 

Unfunded mandates are federal laws and regulations that impose obligations on state and local 
governments without fully compensating them for the administrative costs they incur. The 
federal government has used mandates increasingly since the 1960s to promote national 
objectives in policy areas such as the environment, civil rights, education, and homeland 
security. One type of mandate threatens civil and criminal penalties for state and local 
authorities that fail to comply with them across the board in all programs, while another 
provides for the suspension of federal grant money if the mandate is not followed. These types 
of mandates are commonly referred to as crosscutting mandates. Failure to fully comply with 
crosscutting mandates can result in punishments that normally include reduction of or 
suspension of federal grants, prosecution of officials, fines, or some combination of these 
penalties. If only one requirement is not met, state or local governments may not get any 
money at all. 

For example, Title VI of the Civil Rights Act of 1964 authorizes the federal government to 
withhold federal grants as well as file lawsuits against state and local officials for practicing 
racial discrimination. Finally, some mandates come in the form of partial preemption 
regulations, whereby the federal government sets national regulatory standards but delegates 
the enforcement to state and local governments. For example, the Clean Air Act sets air quality 
regulations but instructs states to design implementation plans to achieve such standards 
(Figure 3.14).52 
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Figure  3.14   The Clean Air Act is an example of an unfunded mandate. The Environmental 
Protection Agency sets federal standards regarding air and water quality, but it is up to each 
state to implement plans to achieve these standards. 

The widespread use of federal mandates in the 1970s and 1980s provoked a backlash among 
state and local authorities, which culminated in the Unfunded Mandates Reform Act (UMRA) in 
мффрΦ ¢ƘŜ ¦aw!Ωǎ Ƴŀƛƴ ƻōƧŜŎǘƛǾŜ Ƙŀǎ ōŜŜƴ ǘƻ ǊŜǎǘǊŀƛƴ ǘƘŜ ƴŀǘƛƻƴŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ǳǎŜ ƻŦ 
mandates by subjecting rules that impose unfunded requirements on state and local 
ƎƻǾŜǊƴƳŜƴǘǎ ǘƻ ƎǊŜŀǘŜǊ ǇǊƻŎŜŘǳǊŀƭ ǎŎǊǳǘƛƴȅΦ IƻǿŜǾŜǊΣ ǎƛƴŎŜ ǘƘŜ ŀŎǘΩǎ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴΣ ǎǘŀǘŜǎ 
and local authorities have obtained limited relief. A subsequent piece of legislation aimed to 
take this approach further. The 2017 Unfunded Mandates and Information Transparency Act, 
HR 50, passed the House in July 2018 before being referred to the Senate, where it was placed 
on the legislative calendar but moved no further.53 

The number of mandates has continued to rise, and some have been especially costly to states 
and local authorities. Consider the Real ID Act of 2005, a federal law designed to beef up 
ƘƻƳŜƭŀƴŘ ǎŜŎǳǊƛǘȅΦ ¢ƘŜ ƭŀǿ ǊŜǉǳƛǊŜǎ ŘǊƛǾŜǊΩǎ ƭƛŎŜnses and state-issued identification cards 
(DL/IDs) to contain standardized anti-fraud security features, specific data, and machine-
readable technology. It also requires states to verify the identity of everyone being reissued 
DL/IDs. The Department of Homeland Security announced a phased enforcement of the law in 
2013, which required individuals to present compliant DL/IDs to board commercial airlines 
starting in 2016. The cost to states of re-issuing DL/IDs, implementing new identity verification 

https://openstax.org/
http://openstax.org/books/american-government-3e/pages/references#rf-051


Access for free at https://openstax.org 

procedures, and redesigning DL/IDs is estimated to be $11 billion, and the federal government 
stands to reimburse only a small fraction.54 Compliance with the federal law has been onerous 
for many states; numerous extensions to states have been granted since 2016 and only thirty-
eight were in full compliance with Real ID as of December 2018.55 Ultimately, all fifty states and 
the District of Columbia were certified as compliant. 

¢ƘŜ ŎƻƴǘƛƴǳŜŘ ǳǎŜ ƻŦ ǳƴŦǳƴŘŜŘ ƳŀƴŘŀǘŜǎ ŎƭŜŀǊƭȅ ŎƻƴǘǊŀŘƛŎǘǎ ƴŜǿ ŦŜŘŜǊŀƭƛǎƳΩǎ Ŏŀƭƭ ŦƻǊ ƎƛǾƛƴƎ 
states and local governments more flexibility in carrying out national goals. The temptation to 
ǳǎŜ ǘƘŜƳ ŀǇǇŜŀǊǎ ǘƻ ōŜ ŘƛŦŦƛŎǳƭǘ ŦƻǊ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ǘƻ ǊŜǎƛǎǘΣ ƘƻǿŜǾŜǊΣ ŀǎ ǘƘŜ ¦aw!Ωǎ 
poor track record illustrates. This is because mandates allow the federal government to fulfill its 
national priorities while passing most of the cost to the states, an especially attractive strategy 
for national lawmakers trying to cut federal spending.56 Some leading federalism scholars have 
used the term coercive federalism to capture this aspect of contemporary U.S. federalism.57 In 
other words, Washington has been as likely to use the stick of mandates as the carrot of grants 
to accomplish its national objectives. As a result, there have been more instances of 
confrontational interactions between the states and the federal government. 

Milestone 

The Clery Act 
The Clery Act of 1990, formally the Jeanne Clery Disclosure of Campus Security Policy and 
Campus Crime Statistics Act, requires public and private colleges and universities that 
participate in federal student aid programs to disclose information about campus crime. The 
Act is named after Jeanne Clery, who in 1986 was raped and murdered by a fellow student in 
her Lehigh University dorm room. 

¢ƘŜ ¦Φ{Φ 5ŜǇŀǊǘƳŜƴǘ ƻŦ 9ŘǳŎŀǘƛƻƴΩǎ /ƭŜǊȅ !Ŏǘ /ƻƳǇƭƛŀƴŎŜ 5ƛǾƛǎƛƻƴ ƛǎ ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ ŜƴŦƻǊŎƛƴƎ 
the 1990 Act. Specifically, to remain eligible for federal financial aid funds and avoid penalties, 
colleges and universities must comply with the following provisions: 

ω Publish an annual security report and make it available to current and prospective 
students and employees; 

ω Keep a public crime log that documents each crime on campus and is accessible to the 
public; 

ω Disclose information about incidents of criminal homicide, sex offenses, robbery, 
aggravated assault, burglary, motor vehicle theft, arson, and hate crimes that occurred 
on or near campus; 

ω Issue warnings about Clery Act crimes that pose a threat to students and employees; 

ω Develop a campus community emergency response and notification strategy that is 
subject to annual testing; 

ω Gather and report fire data to the federal government and publish an annual fire safety 
report; 

ω Devise procedures to address reports of missing students living in on-campus housing. 

For more about the Clery Act, see Clery Center for Security on Campus, http://clerycenter.org. 
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²ŜǊŜ ȅƻǳ ƳŀŘŜ ŀǿŀǊŜ ƻŦ ȅƻǳǊ ŎŀƳǇǳǎΩǎ ŀƴƴǳŀƭ security report before you enrolled? Do you 
think reporting about campus security is appropriately regulated at the federal level under the 
Clery Act? Why or why not? 

3.4   Competitive Federalism Today 

Learning Objectives 

By the end of this section, you will be able to: 

ω Explain the dynamic of competitive federalism 

ω Analyze some issues over which the states and federal government have contended 

Certain functions clearly belong to the federal government, the state governments, and local 
governments. National security is a federal matter, the issuance of licenses is a state matter, 
and garbage collection is a local matter. One aspect of competitive federalism today is that 
some policy issues, such as immigration and the marital rights of LGBTQ people, have been 
redefined as the roles that states and the federal government play in them have changed. 
Another aspect of competitive federalism is that interest groups seeking to change the status 
quo can take a policy issue up to the federal government or down to the states if they feel it is 
to their advantage. Interest groups have used this strategy to promote their views on such 
issues as abortion, gun control, and the legal drinking age. 

CONTENDING ISSUES 

Immigration and marriage equality have not been the subject of much contention between 
states and the federal government until recent decades. Before that, it was understood that the 
federal government handled immigration and states determined the legality of marriage, 
whether between people of different races or the same sex. This understanding of exclusive 
responsibilities has changed; today both levels of government play roles in these two policy 
areas. 

Immigration federalism describes the gradual movement of states into the immigration policy 
domain.58 Since the late 1990s, states have asserted a right to make immigration policy on the 
ƎǊƻǳƴŘǎ ǘƘŀǘ ǘƘŜȅ ŀǊŜ ŜƴŦƻǊŎƛƴƎΣ ƴƻǘ ǎǳǇǇƭŀƴǘƛƴƎΣ ǘƘŜ ƴŀǘƛƻƴΩǎ ƛƳƳƛƎǊŀǘƛƻƴ ƭŀǿǎΣ ŀƴd they are 
ŜȄŜǊŎƛǎƛƴƎ ǘƘŜƛǊ ƧǳǊƛǎŘƛŎǘƛƻƴŀƭ ŀǳǘƘƻǊƛǘȅ ōȅ ǊŜǎǘǊƛŎǘƛƴƎ ǳƴŘƻŎǳƳŜƴǘŜŘ ƛƳƳƛƎǊŀƴǘǎΩ ŀŎŎŜǎǎ ǘƻ 
ŜŘǳŎŀǘƛƻƴΣ ƘŜŀƭǘƘ ŎŀǊŜΣ ŀƴŘ ǿŜƭŦŀǊŜ ōŜƴŜŦƛǘǎΣ ŀǊŜŀǎ ǘƘŀǘ Ŧŀƭƭ ǳƴŘŜǊ ǘƘŜ ǎǘŀǘŜǎΩ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎΦ Lƴ 
2005, twenty-five states had enacted a total of thirty-nine laws related to immigration; by 2014, 
forty-three states and Washington, DC, had passed a total of 288 immigration-related laws and 
resolutions.59 In 2020, thirty-two different states enacted a total of 206 new measures, 
including many related to COVID-19.60 

Arizona has been one of the states at the forefront of immigration federalism. In 2010, it passed 
Senate Bill 1070, which sought to make it so difficult for undocumented immigrants to live in 
the state that they would return to their native country, a straǘŜƎȅ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ άŀǘǘǊƛǘƛƻƴ ōȅ 
ŜƴŦƻǊŎŜƳŜƴǘΦέ61 The federal government filed suit to block the Arizona law, contending that it 
conflicted with federal immigrŀǘƛƻƴ ƭŀǿǎΦ !ǊƛȊƻƴŀΩǎ ƭŀǿ Ƙŀǎ ŀƭǎƻ ŘƛǾƛŘŜŘ ǎƻŎƛŜǘȅΣ ōŜŎŀǳǎŜ ǎƻƳŜ 
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groups have supported its tough stance on immigrants, while other groups have opposed it for 
humanitarian and human-rights reasons (Figure 3.15). According to a poll of Latino voters in the 
state by Arizona State University researchers, 81 percent opposed this bill.62 

 

Figure  3.15   A group in St. Paul, Minnesota, protests on November 14, 2009 (a). Following the 
adoption of Senate Bill 1070 in Arizona, which took a tough stance on undocumented 
immigration, supporters of immigration reform demonstrated across the country in opposition 
to the bill, including in Lafayette Park (b), located across the street from the White House in 
²ŀǎƘƛƴƎǘƻƴΣ 5/Φ όŎǊŜŘƛǘ ŀΥ ƳƻŘƛŦƛŎŀǘƛƻƴ ƻŦ ǿƻǊƪ ōȅ άCƛōƻƴŀŎŎƛ .ƭǳŜέκCƭƛŎƪǊΤ ŎǊŜŘƛǘ ōΥ 
modification of work by Nevele Otseog) 

In 2012, in Arizona v. United States, the Supreme Court affirmed federal supremacy on 
immigration.63 The court struck down three of the four central provisions of the Arizona lawτ
namely, those allowing police officers to arrest an undocumented immigrant without a warrant 
if they had probable cause to think the immigrant had committed a crime that could lead to 
deportation, making it a crime to seek a job without proper immigration documentation, and 
making it a crime to be in Arizona without valid immigration papers. The court upheld the 
άǎƘƻǿ ƳŜ ȅƻǳǊ ǇŀǇŜǊǎέ ǇǊƻǾƛǎƛƻƴΣ ǿƘƛŎƘ ŀǳǘƘƻǊƛȊŜǎ ǇƻƭƛŎŜ ƻŦŦƛŎŜǊǎ ǘƻ ŎƘŜŎƪ ǘƘŜ ƛƳƳƛƎǊŀǘƛƻƴ 
status of anyone they stop or arrest who they suspect is an undocumented immigrant.64 
However, in letting this provision stand, the court warned Arizona and other states with similar 
laws that they could face civil rights lawsuits if police officers applied it based on racial 
profiling.65 !ƭƭ ƛƴ ŀƭƭΣ WǳǎǘƛŎŜ !ƴǘƘƻƴȅ YŜƴƴŜŘȅΩǎ ƻǇƛƴƛƻƴ ŜƳōǊŀŎŜŘ ŀƴ ŜȄǇŀƴǎƛǾŜ ǾƛŜǿ ƻŦ ǘƘŜ ¦Φ{Φ 
ƎƻǾŜǊƴƳŜƴǘΩǎ ŀǳǘƘƻǊƛǘȅ ǘƻ ǊŜƎǳƭŀte immigration, describing it as broad and undoubted. That 
ŀǳǘƘƻǊƛǘȅ ŘŜǊƛǾŜŘ ŦǊƻƳ ǘƘŜ ƭŜƎƛǎƭŀǘƛǾŜ ǇƻǿŜǊ ƻŦ /ƻƴƎǊŜǎǎ ǘƻ άŜǎǘŀōƭƛǎƘ ŀ ǳƴƛŦƻǊƳ wǳƭŜ ƻŦ 
bŀǘǳǊŀƭƛȊŀǘƛƻƴΣέ ŜƴǳƳŜǊŀǘŜŘ ƛƴ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΦ 5ǳǊƛƴƎ ǘƘŜ /h±L5-19 pandemic, California 
moved in the opposite direction. The California Immigrant Resilience Fund led to the provision 
of $75 million for undocumented Californians not eligible for other COVID-19 programs. 

Link to Learning 
!ǊƛȊƻƴŀΩǎ {ŜƴŀǘŜ .ƛƭƭ млтл Ƙŀǎ ōŜŜƴ ǘƘŜ ǎǳōƧŜŎǘ ƻŦ ƘŜŀǘŜŘ ŘŜōŀǘŜΦ wŜŀŘ ǘƘŜ views of proponents 
and opponents of the law. 
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LGBTQ marital rights have also significantly changed in recent years. By passing the Defense of 
Marriage Act (DOMA) in 1996, the federal government stepped into this policy issue. Not only 
did DOMA allow states to choose whether to recognize same-sex marriages, it also defined 
marriage as a union between a man and a woman, which meant that same-sex couples were 
denied various federal provisions and benefitsτsuch as the right to file joint tax returns and 
receive Social Security survivor benefits. In 1997, more than half the states in the union had 
passed some form of legislation banning same-sex marriage. By 2006, two years after 
Massachusetts became the first state to recognize marriage equality, twenty-seven states had 
passed constitutional bans on same-sex marriage. In United States v. Windsor, the Supreme 
Court changed the dynamic established by DOMA by ruling that the federal government had no 
authorƛǘȅ ǘƻ ŘŜŦƛƴŜ ƳŀǊǊƛŀƎŜΦ ¢ƘŜ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǎǘŀǘŜǎ ǇƻǎǎŜǎǎ ǘƘŜ άƘƛǎǘƻǊƛŎ ŀƴŘ ŜǎǎŜƴǘƛŀƭ 
ŀǳǘƘƻǊƛǘȅ ǘƻ ŘŜŦƛƴŜ ǘƘŜ ƳŀǊƛǘŀƭ ǊŜƭŀǘƛƻƴΣέ ŀƴŘ ǘƘŀǘ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ƛƴǾƻƭǾŜƳŜƴǘ ƛƴ ǘƘƛǎ 
ŀǊŜŀ άŘŜǇŀǊǘǎ ŦǊƻƳ ǘƘƛǎ ƘƛǎǘƻǊȅ ŀƴŘ ǘǊŀŘƛǘƛƻƴ ƻŦ ǊŜƭƛŀƴŎŜ ƻƴ ǎǘŀǘŜ ƭŀǿ ǘƻ ŘŜŦƛƴŜ ƳŀǊǊƛŀƎŜΦέ66 

Insider Perspective 

Edith Windsor: Icon of the Marriage Equality Movement 
Edith Windsor, the plaintiff in the landmark Supreme Court case United States v. Windsor, 
became an icon of the marriage equality movement for her successful effort to force repeal the 
DOMA provision that denied married same-sex couples a host of federal provisions and 
protections. In 2007, after having lived together since the late 1960s, Windsor and her partner 
Thea Spyer were married in Canada, where same-sex marriage was legal. After Spyer died in 
2009, Windsor received a $363,053 federal tax bill on the estate Spyer had left her. Because her 
marriage was not valid under federal law, her request for the estate-tax exemption that applies 
to surviving spouses was denied. With the counsel of her lawyer, Roberta Kaplan, Windsor sued 
the federal government and won (Figure 3.16). 

 

Figure  3.16   With her client Edith Windsor looking on, attorney Roberta Kaplan speaks to the 
crowd at the site of the 1969 Stonewall Riots, a historic landmark in the movement for LGBTQ 
rights. (creŘƛǘΥ ά.ƻǎǎ ¢ǿŜŜŘέ κCƭƛŎƪǊύ 
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Because of the Windsor decision, federal laws could no longer discriminate against same-sex 
married couples. What is more, marriage equality became a reality in a growing number of 
states as federal court after federal court overturned state constitutional bans on same-sex 
marriage. The Windsor case gave federal judges the moment of clarity from the U.S. Supreme 
/ƻǳǊǘ ǘƘŀǘ ǘƘŜȅ ƴŜŜŘŜŘΦ WŀƳŜǎ 9ǎǎŜƪǎΣ ŘƛǊŜŎǘƻǊ ƻŦ ǘƘŜ !ƳŜǊƛŎŀƴ /ƛǾƛƭ [ƛōŜǊǘƛŜǎ ¦ƴƛƻƴΩǎ ό!/[¦ύ 
Lesbian Gay Bisexual Transgender & AIDS Project, summarizes the significance of the case as 
ŦƻƭƭƻǿǎΥ άtŀǊǘ ƻŦ ǿƘŀǘΩǎ ƎƻǘǘŜƴ ǳǎ ǘƻ ǘƘƛǎ ŜȄŎƛǘƛƴƎ ƳƻƳŜƴǘ ƛƴ !ƳŜǊƛŎŀƴ ŎǳƭǘǳǊŜ ƛǎ ƴƻǘ Ƨǳǎǘ 9ŘƛŜΩǎ 
lawsuit but the story of her life. The love at the core of that story, as well as the injustice at its 
ŜƴŘΣ ƛǎ ǇŀǊǘ ƻŦ ǿƘŀǘ Ƙŀǎ ƳƻǾŜŘ !ƳŜǊƛŎŀ ƻƴ ǘƘƛǎ ƛǎǎǳŜ ǎƻ ǇǊƻŦƻǳƴŘƭȅΦέ67 In the final analysis, 
same-sex marriage is a protected constitutional right as decided by the U.S. Supreme Court, 
which took up the issue again when it heard Obergefell v. Hodges in 2015. 

What role do you feel the story of Edith Windsor played in reframing the debate over same-sex 
marriage? How do you think it changed the federal ƎƻǾŜǊƴƳŜƴǘΩǎ ǾƛŜǿ ƻŦ ƛǘǎ ǊƻƭŜ ƛƴ ƭŜƎƛǎƭŀǘƛƻƴ 
regarding same-sex marriage relative to the role of the states? 

Following the Windsor decision, the number of states that recognized same-sex marriages 
increased rapidly, as illustrated in Figure 3.17. In 2015, marriage equality was recognized in 
thirty-six states plus Washington, DC, up from seventeen in 2013. The diffusion of marriage 
equality across states was driven in large part by federal district and appeals courts, which have 
used the rationale underpinning the Windsor case (i.e., laws cannot discriminate between 
same-sex and different-sex couples based on the equal protection clause of the Fourteenth 
Amendment) to invalidate state bans on same-sex marriage. The 2014 court decision not to 
hear a collection of cases from four different states essentially affirmed same-sex marriage in 
thirty states. And in 2015 the Supreme Court gave same-sex marriage a constitutional basis of 
right nationwide in Obergefell v. Hodges. In sum, as the immigration and marriage equality 
examples illustrate, constitutional disputes have arisen as states and the federal government 
have sought to reposition themselves on certain policy issues, disputes that the federal courts 
have had to sort out. 
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Figure  3.17   The number of states that practiced marriage equality gradually increased 
between 2008 and 2015, with the fastest increase occurring between United States v. Windsor 
in 2013 and Obergefell v. Hodges in 2015. Since the Obergefell ruling, state-level bans against 
same-sex marriages have been rendered obsolete. 

STRATEGIZING ABOUT NEW ISSUES 

Mothers Against Drunk Driving (MADD) was established in 1980 by a woman whose thirteen-
year-old daughter had been killed by a drunk driver. The organization lobbied state legislators 
to raise the drinking age and impose tougher penalties, but without success. States with lower 
drinking ages had an economic interest in maintaining them because they lured youths from 
neighboring states with restricted consumption laws. So MADD decided to redirect its lobbying 
efforts at Congress, hoping to find sympathetic representatives willing to take action. In 1984, 
the federal government passed the National Minimum Drinking Age Act (NMDAA), a 
crosscutting mandate that gradually reduced federal highway grant money to any state that 
failed to increase the legal age for alcohol purchase and possession to twenty-one. After losing 
a legal battle against the NMDAA, all states were in compliance by 1988.68 

By creating two institutional access pointsτthe federal and state governmentsτthe U.S. 
federal system enables interest groups such as MADD to strategize about how best to achieve 
their policy objectives. The term venue shopping refers to a strategy in which interest groups 
select the level and branch of government (legislature, judiciary, or executive) they calculate 
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will be most advantageous for them.69 If one institutional venue proves unreceptive to an 
ŀŘǾƻŎŀŎȅ ƎǊƻǳǇΩǎ ǇƻƭƛŎȅ ƎƻŀƭΣ ŀǎ ǎǘŀǘŜ ƭŜƎƛǎƭŀǘƻǊǎ ǿŜǊŜ ǘƻ a!55Σ ǘƘŜ ƎǊƻǳǇ ǿƛƭƭ ŀǘǘŜƳǇǘ ǘƻ ǎǘŜŜǊ 
its issue to a more responsive venue. 

The strategy anti-abortion advocates have used in recent years is another example of venue 
shopping. In their attempts to limit abortion rights in the wake of the 1973 Roe v. Wade 
Supreme Court decision making abortion legal nationwide, anti-abortion advocates initially 
targeted Congress in hopes of obtaining restrictive legislation.70 Lack of progress at the national 
level prompted them to shift their focus to state legislators, where their advocacy efforts have 
been more successful. By 2015, for example, thirty-eight states required some form of parental 
ƛƴǾƻƭǾŜƳŜƴǘ ƛƴ ŀ ƳƛƴƻǊΩǎ ŘŜŎƛǎƛƻƴ ǘƻ ƘŀǾŜ ŀƴ ŀōƻǊǘƛƻƴΣ ŦƻǊǘȅ-six states allowed individual 
health-care providers to refuse to participate in abortions, and thirty-two states prohibited the 
ǳǎŜ ƻŦ ǇǳōƭƛŎ ŦǳƴŘǎ ǘƻ ŎŀǊǊȅ ƻǳǘ ŀƴ ŀōƻǊǘƛƻƴ ŜȄŎŜǇǘ ǿƘŜƴ ǘƘŜ ǿƻƳŀƴΩǎ ƭƛŦŜ ƛǎ ƛƴ ŘŀƴƎŜǊ ƻǊ ǘƘŜ 
pregnancy is the result of rape or incest. While 31 percent of U.S. women of childbearing age 
resided in one of the thirteen states that had passed restrictive abortion laws in 2000, by 2013, 
about 56 percent of such women resided in one of the twenty-seven states where abortion is 
restricted.71 

3.5   Advantages and Disadvantages of Federalism 

Learning Objectives 

By the end of this section, you will be able to: 

ω Discuss the advantages of federalism 

ω Explain the disadvantages of federalism 

The federal design of our Constitution has had a profound effect on U.S. politics. Several 
positive and negative attributes of federalism have manifested themselves in the U.S. political 
system. 

THE BENEFITS OF FEDERALISM 

Among the merits of federalism are that it promotes policy innovation and political 
participation and accommodates diversity of opinion. On the subject of policy innovation, 
{ǳǇǊŜƳŜ /ƻǳǊǘ WǳǎǘƛŎŜ [ƻǳƛǎ .ǊŀƴŘŜƛǎ ƻōǎŜǊǾŜŘ ƛƴ мфон ǘƘŀǘ άŀ ǎƛƴƎƭŜ ŎƻǳǊŀƎŜƻǳǎ ǎǘŀǘŜ ƳŀȅΣ ƛŦ 
its citizens choose, serve as a laboratory; and try novel social and economic experiments 
ǿƛǘƘƻǳǘ Ǌƛǎƪ ǘƻ ǘƘŜ ǊŜǎǘ ƻŦ ǘƘŜ ŎƻǳƴǘǊȅΦέ72 What Brandeis meant was that states could harness 
their constitutional authority to engage in policy innovations that might eventually be diffused 
to other states and at the national level. For example, a number of New Deal breakthroughs, 
such as child labor laws, were inspired by state policies. Prior to the passage of the Nineteenth 
Amendment, women already had the right to vote in several states. California has led the way 
in establishing standards for fuel emissions and other environmental policies (Figure 3.18). 
Recently, the health insurance exchanges run by Connecticut, Kentucky, Rhode Island, and 
Washington have served as models for other states seeking to improve the performance of 
their exchanges.73 
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Figure  3.18   The California Air Resources Board was established in 1967, before passage of the 
federal Clean Air Act. The federal Environmental Protection Agency has adopted California 
emissions standards nationally, starting with the 2016 model year, and is working with 
California regulators to establish stricter national emissions standards going forward. The 
Trump Administration revoked California's authority to set higher standards than their lower 
federal standards; however California challenged this ruling in court. The Biden Administration 
is expected to reverse the Trump ruling and, in anticipation of this change, fifteen states and 
the District of Columbia have upped their standards.74 (credit a: modification of work by Antti T. 
Nissinen; credit b: modification of work by Marcin Wichary) 

Another advantage of federalism is that because our federal system creates two levels of 
government with the capacity to take action, failure to attain a desired policy goal at one level 
can be offset by successfully securing the support of elected representatives at another level. 
Thus, individuals, groups, and social movements are encouraged to actively participate and help 
shape public policy. 

Get Connected! 

Federalism and Political Office 
Thinking of running for elected office? Well, you have several options. As Table 3.1 shows, there 
are a total of 510,682 elected offices at the federal, state, and local levels. Elected 
representatives in municipal and township governments account for a little more than half the 
total number of elected officials in the United States. Political careers rarely start at the 
national level. In fact, a very small share of politicians at the subnational level transition to the 
national stage as representatives, senators, vice presidents, or presidents. 

Elected Officials at the Federal, State, and Local Levels 

 Number of Elective Bodies Number of Elected Officials 

Federal Government 1  

Executive branch  2 

U.S. Senate  100 
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U.S. House of Representatives  435 

State Government 50  

State legislatures  7,382 

Statewide offices  1,036 

State boards  1,331 

Local Government   

County governments 3,034 58,818 

Municipal governments 19,429 135,531 

Town governments 16,504 126,958 

School districts 13,506 95,000 

Special districts 35,052 84,089 

Total 87,576 510,682 

Table  3.1     This table lists the number of elected bodies and elected officials at the federal, 
state, and local levels.75  

If you are interested in serving the public as an elected official, there are more opportunities to 
do so at the local and state levels than at the national level. As an added incentive for setting 
your sights at the subnational stage, consider the following. Whereas only 35 percent of U.S. 
adults trusted Congress in 2018, according to Gallup, about 63 percent trusted their state 
governments and 72 percent had confidence in their local governments.76 , 77 

If you ran for public office, what problems would you most want to solve? What level of 
government would best enable you to solve them, and why? 

The system of checks and balances in our political system often prevents the federal 
government from imposing uniform policies across the country. As a result, states and local 
communities have the latitude to address policy issues based on the specific needs and 
interests of their citizens. The diversity of public viewpoints across states is manifested by 
differences in the way states handle access to abortion, distribution of alcohol, gun control, and 
social welfare benefits, for example. 

THE DRAWBACKS OF FEDERALISM 

Federalism also comes with drawbacks. Chief among them are economic disparities across 
states, race-to-the-bottom dynamics (i.e., states compete to attract business by lowering taxes 
and regulations), and the difficulty of taking action on issues of national importance. 

Stark economic differences across states have a profound effect on the well-being of citizens. 
For example, in 2017, Maryland had the highest median household income ($80,776), while 
West Virginia had the lowest ($43,469).78 There are also huge disparities in school funding 
across states. In 2016, New York spent $22,366 per student for elementary and secondary 
education, while Utah spent $6,953.79 Furthermore, health-care access, costs, and quality vary 
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greatly across states.80 Proponents of social justice contend that federalism has tended to 
obstruct national efforts to effectively even out these disparities. When national policy-making 
is stymied, and policy advocates move to the state level, it takes fifty-one different advocacy 
efforts to bring about change, compared to one effort were the national government to take 
the lead. 

Link to Learning 
The National Education Association discusses the problem of inequality in the educational 
system of the United States. Visit the Racial & Social Justice page of the NEA website to see how 
NEA EdJustice is advocating for change in this area. 

The economic strategy of using race-to-the-bottom tactics in order to compete with other 
ǎǘŀǘŜǎ ƛƴ ŀǘǘǊŀŎǘƛƴƎ ƴŜǿ ōǳǎƛƴŜǎǎ ƎǊƻǿǘƘ ŀƭǎƻ ŎŀǊǊƛŜǎ ŀ ǎƻŎƛŀƭ ŎƻǎǘΦ CƻǊ ŜȄŀƳǇƭŜΣ ǿƻǊƪŜǊǎΩ ǎŀŦŜǘȅ 
and pay can suffer as workplace regulations are lifted, and the reduction in payroll taxes for 
employers has led a number of states to end up with underfunded unemployment insurance 
programs.81 As of March 2021, twelve states have also opted not to expand Medicaid, as 
encouraged by the Patient Protection and Affordable Care Act in 2010, for fear it will raise state 
ǇǳōƭƛŎ ǎǇŜƴŘƛƴƎ ŀƴŘ ƛƴŎǊŜŀǎŜ ŜƳǇƭƻȅŜǊǎΩ Ŏƻǎǘ ƻŦ ŜƳǇƭƻȅŜŜ ōŜƴŜŦƛǘǎΣ ŘŜǎǇƛǘŜ ǇǊƻǾƛǎƛƻƴǎ ǘƘŀǘ ǘƘŜ 
federal government will pick up nearly all cost of the expansion.82 , 83 More than half of these 
states are in the South. 

The federal design of our Constitution and the system of checks and balances has jeopardized 
ƻǊ ƻǳǘǊƛƎƘǘ ōƭƻŎƪŜŘ ŦŜŘŜǊŀƭ ǊŜǎǇƻƴǎŜǎ ǘƻ ƛƳǇƻǊǘŀƴǘ ƴŀǘƛƻƴŀƭ ƛǎǎǳŜǎΦ tǊŜǎƛŘŜƴǘ wƻƻǎŜǾŜƭǘΩǎ 
efforts to combat the scourge of the Great Depression were initially struck down by the 
Supreme /ƻǳǊǘΦ aƻǊŜ ǊŜŎŜƴǘƭȅΣ tǊŜǎƛŘŜƴǘ hōŀƳŀΩǎ ŜŦŦƻǊǘ ǘƻ ƳŀƪŜ ƘŜŀƭǘƘ ƛƴǎǳǊŀƴŎŜ ŀŎŎŜǎǎƛōƭŜ 
to more Americans under the Affordable Care Act immediately ran into legal challenges84 from 
some states, but it has been supported by the Supreme Court so far. However, the federal 
ƎƻǾŜǊƴƳŜƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ ŘŜŦŜƴŘ ǘƘŜ ǾƻǘƛƴƎ ǊƛƎƘǘǎ ƻŦ ŎƛǘƛȊŜƴǎ ǎǳŦŦŜǊŜŘ ŀ ƳŀƧƻǊ ǎŜǘōŀŎƪ ǿƘŜƴ ǘƘŜ 
Supreme Court in 2013 struck down a key provision of the Voting Rights Act of 1965.85 No 
longer are the nine states with histories of racial discrimination in their voting processes 
required to submit plans for changes to the federal government for approval. After a 
tumultuous 2020 election, many states in 2021 advanced legislation to make voting rules and 
processes more rigorous, a move many said was an effort to limit voting access. For example, 
elected leaders in Georgia passed a law making voter ID requirements much stricter and also 
significantly limited options to vote outside of Election Day itself.86 
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Figure  4.1   The COVID-19 pandemic brought individual religious liberty and community safety 
into sharp conflict. To prevent disease spread in Washington, DC, local officials implemented 
strict policies to disallow gatherings. Church leaders sued and won in Capitol Hill Baptist Church 
v. Bowser et al., at which point congregations could hold outdoor services, such as this one held 
ƛƴ CǊŀƴŎƻƴƛŀΣ ±ƛǊƎƛƴƛŀΦ όŎǊŜŘƛǘΥ άCǊŀƴŎƻƴƛŀ ǎŜǊǾƛŎŜέ ōȅ /ŀǇƛǘƻƭ Iƛƭƭ .ŀǇǘƛǎǘ /ƘǳǊŎƘκCƭƛŎƪǊΣ // .¸Τ 
used with permission) 

Introduction 

Recent Black Lives Matter demonstrations across the nation provide an example of the freedom 
of assembly protected by the Bill of Rights. This right may now be in jeopardy as bills in several 
state legislatures threaten peaceful gatherings and even shield citizens who attack such 
protesters. Fights like thisτin the streets, courts, legislatures, and public opinionτare hardly 
unique in U.S. history. In fact, they are the main driver of political change. The COVID-19 
pandemic offers new examples that involve real and perceived infringement on the rights of 
individuals: to mingle unmasked, to gather in close proximity, or even to assemble at all.1 

The framers of the Constitution wanted a government that would not repeat the abuses of 
individual liberties and rights that caused them to declare independence from Britain. However, 
ƭŀǿǎ ŀƴŘ ƻǘƘŜǊ άǇŀǊŎƘƳŜƴǘ ōŀǊǊƛŜǊǎέ όƻǊ ǿǊƛǘǘŜƴ ŘƻŎǳƳŜƴǘǎύ ŀƭƻƴŜ ƘŀǾŜ ƴƻǘ ǇǊƻǘŜŎǘŜŘ 
freedoms over the years; instead, citizens have learned the truth of the old saying (often 
attributed to Thomas Jefferson but actually said by Irish politician Johƴ tƘƛƭǇƻǘ /ǳǊǊŀƴύΣ ά9ǘŜǊƴŀƭ 
ǾƛƎƛƭŀƴŎŜ ƛǎ ǘƘŜ ǇǊƛŎŜ ƻŦ ƭƛōŜǊǘȅΦέ ¢ƘŜ ŀŎǘƛƻƴǎ ƻŦ ƻǊŘƛƴŀǊȅ ŎƛǘƛȊŜƴǎΣ ƭŀǿȅŜǊǎΣ ŀƴŘ ǇƻƭƛǘƛŎƛŀƴǎ ƘŀǾŜ 
been at the core of a vigilant effort to protect constitutional liberties. 

But what are those freedoms? And how should we balance them against the interests of society 
and other individuals? These are the key questions we will tackle in this chapter. 
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4.1   What Are Civil Liberties? 

Learning Objectives 

By the end of this section, you will be able to: 

ω Define civil liberties and civil rights 

ω Describe the origin of civil liberties in the U.S. context 

ω Identify the key positions on civil liberties taken at the Constitutional Convention 

ω Explain the Civil War origin of concern that the states should respect civil liberties 

The U.S. Constitutionτin particular, the first ten amendments that form the Bill of Rightsτ
protects the freedoms and rights of individuals. It does not limit this protection just to citizens 
ƻǊ ŀŘǳƭǘǎΤ ƛƴǎǘŜŀŘΣ ƛƴ Ƴƻǎǘ ŎŀǎŜǎΣ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ ǎƛƳǇƭȅ ǊŜŦŜǊǎ ǘƻ άǇŜǊǎƻƴǎΣέ ǿƘƛŎƘ ƻǾŜǊ ǘƛƳŜ 
has grown to mean that even children, visitors from other countries, and immigrantsτ
permanent or temporary, legal or undocumentedτenjoy the same freedoms when they are in 
the United States or its territories as adult citizens do. So, whether you are a Japanese tourist 
visiting Disney World or someone who has stayed beyond the limit of days allowed on your 
visa, you do not sacrifice your liberties. In everyday conversation, we tend to treat freedoms, 
liberties, and rights as interchangeableτsimilar to how separation of powers and checks and 
balances are often used synonymously, when, in fact, these are distinct concepts. 

DEFINING CIVIL LIBERTIES 

To be more precise in their language, political scientists and legal experts make a distinction 
between civil liberties and civil rights, even though the Constitution has been interpreted to 
protect both. We typically envision civil liberties as limitations on government power, intended 
to protect freedoms upon which governments may not legally intrude. For example, the First 
!ƳŜƴŘƳŜƴǘ ŘŜƴƛŜǎ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ǘƘŜ ǇƻǿŜǊ ǘƻ ǇǊƻƘƛōƛǘ άǘƘŜ ŦǊŜŜ ŜȄŜǊŎƛǎŜέ ƻŦ ǊŜƭƛƎƛƻƴΦ ¢Ƙƛǎ 
means that neither states nor the national government can forbid people to follow a religion of 
their choice, even if politicians and judges think the religion is misguided, blasphemous, or 
otherwise inappropriate. Unlike most of the rest of world at the time, U.S. citizens could even 
create their own faiths recruit followers to it (subject to the U.S. Supreme Court deeming it a 
religion), even if both society and government disapprove of its tenets. That said, the way you 
practice your religion, like any other practice, may be regulated if it impinges on the rights of 
others. To return to the previous example, religious communities may believe their faith will 
protect them and loved ones from disease, but they may not have the right to both not 
vaccinate their children and have those children publicly educated, where they would pose a 
Ǌƛǎƪ ǘƻ ƻǘƘŜǊǎΦ ¢ƘŜ 9ƛƎƘǘƘ !ƳŜƴŘƳŜƴǘ ǎŀȅǎ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ Ŏŀƴƴƻǘ ƛƳǇƻǎŜ άŎǊǳŜƭ ŀƴŘ ǳƴǳǎǳŀƭ 
ǇǳƴƛǎƘƳŜƴǘǎέ ƻƴ ƛƴŘƛǾƛŘǳŀƭǎ ŦƻǊ ǘƘŜƛǊ ŎǊƛƳƛƴŀƭ ŀŎǘǎΦ !ƭǘƘƻǳƎƘ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴǎ ƻŦ cruel and 
unusual have expanded over the years, the courts have generally and consistently interpreted 
this provision as making it unconstitutional for government officials to torture suspects. As we 
will see later in this chapter, courts are currently debating the degree to which extended 
solitary confinement and certain forms of capital punishment might count as cruel and unusual. 
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Civil rights, on the other hand, are guarantees that government officials will treat people 
equally and that decisions will be made on the basis of merit rather than race, gender, or other 
ǇŜǊǎƻƴŀƭ ŎƘŀǊŀŎǘŜǊƛǎǘƛŎǎΦ .ŜŎŀǳǎŜ ƻŦ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΩǎ ŎƛǾƛƭ ǊƛƎƘǘǎ ƎǳŀǊŀƴǘŜŜΣ ƛǘ ƛǎ ǳƴƭŀǿŦǳƭ ŦƻǊ 
any publicly-funded entity, such as a school or state university, or even a landlord or potential 
landlord to treat people differently based on their race, ethnicity, age, sex, or national origin. In 
the 1960s and 1970s, many states had separate schools where only students of a certain race or 
gender were able to study. However, the courts decided that these policies violated the civil 
rights of students who could not be admitted because of those rules.2 In 2017, the Trump 
administration began enacting a policy at border entries in El Paso that entailed separating 
undocumented parents and children as they entered the United States. They expanded that 
policy in 2018. Today, the government continues to try to reunite families who were separated 
during that time.3 

The idea that Americansτindeed, people in generalτhave fundamental rights and liberties 
was at the core of the arguments in favor of their independence. In writing the Declaration of 
Independence in 1776, Thomas Jefferson drew on the ideas of English philosopher John Locke 
ǘƻ ŜȄǇǊŜǎǎ ǘƘŜ ŎƻƭƻƴƛǎǘǎΩ ōŜƭƛŜŦ ǘƘŀǘ ǘƘŜȅ ƘŀŘ ŎŜǊǘŀƛƴ inalienable or natural rights that no ruler 
had the power or authority to deny to their subjects. It was a scathing legal indictment of King 
DŜƻǊƎŜ LLL ŦƻǊ ǾƛƻƭŀǘƛƴƎ ǘƘŜ ŎƻƭƻƴƛǎǘǎΩ ƭƛōŜǊǘƛŜǎΦ !ƭǘƘƻǳƎƘ ǘƘŜ 5ŜŎƭŀǊŀǘƛƻƴ ƻŦ LƴŘŜǇŜƴŘŜƴŎŜ ŘƻŜǎ 
not guarantee specific freedoms, its language was instrumental in inspiring many of the states 
to adopt protections for civil liberties and rights in their own constitutions, and in expressing 
principles of the founding era that have resonated in the United States since its independence. 
Lƴ ǇŀǊǘƛŎǳƭŀǊΣ WŜŦŦŜǊǎƻƴΩǎ ǿƻǊŘǎ άŀƭƭ ƳŜƴ ŀǊŜ ŎǊŜŀǘŜŘ Ŝǉǳŀƭέ ōŜŎŀƳŜ ǘƘŜ ŎŜƴǘŜǊǇƛŜŎŜ ƻŦ ǎǘǊǳƎƎƭŜǎ 
for the rights of women and minorities (Figure 4.2). 
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Figure  4.2   Actors and civil rights activists Sidney Poitier (left), Harry Belafonte (center), and 
Charlton Heston (right) on the steps of the Lincoln Memorial on August 28, 1963, during the 
March on Washington. 

Link to Learning 
Founded in 1920, the American Civil Liberties Union (ACLU) is one of the oldest interest groups 
in the United States. The mission of this non-partisan, not-for-ǇǊƻŦƛǘ ƻǊƎŀƴƛȊŀǘƛƻƴ ƛǎ άǘƻ ŘŜŦŜƴŘ 
and preserve the individual rights and liberties guaranteed to every person in this country by 
ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ ŀƴŘ ƭŀǿǎ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎΦέ aŀƴȅ ƻŦ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ ŎŀǎŜǎ ƛƴ ǘƘƛǎ 
chapter were litigated by, or with the support of, the ACLU. The ACLU offers a listing of state 
and local chapters on their website. 

CIVIL LIBERTIES AND THE CONSTITUTION 

The Constitution as drafted in 1787 did not include a Bill of Rights, although the idea of 
including one was proposed and, after brief discussion, dismissed in the final week of the 
Constitutional Convention. The framers of the Constitution believed they faced much more 
pressing concerns than the protection of civil rights and libertiesτmost notably keeping the 
fragile union together in the light of internal unrest and external threats. 

Moreover, the framers thought that they had adequately covered rights issues in the main body 
of the document. Indeed, the Federalists did include in the Constitution some protections 
against legislative acts that might restrict the liberties of citizens, based on the history of real 
and perceived abuses by both British kings and parliaments as well as royal governors. In Article 
I, Section 9, the Constitution limits the power of Congress in three ways: prohibiting the 
passage of bills of attainder, prohibiting ex post facto laws, and limiting the ability of Congress 
to suspend the writ of habeas corpus. 

A bill of attainder is a law that convicts or punishes someone for a crime without a trial, a tactic 
ǳǎŜŘ ŦŀƛǊƭȅ ŦǊŜǉǳŜƴǘƭȅ ƛƴ 9ƴƎƭŀƴŘ ŀƎŀƛƴǎǘ ǘƘŜ ƪƛƴƎΩǎ ŜƴŜƳƛŜǎΦ tǊƻƘƛōƛǘƛƻƴ ƻŦ ǎǳŎƘ ƭŀǿǎ ƳŜŀƴǎ 
that the U.S. Congress cannot simply punish people who are unpopular or who seem to be 
guilty of crimes. An ex post facto law has a retroactive effect: it can be used to punish crimes 
that were not crimes at the time they were committed, or it can be used to increase the 
severity of punishment after the fact. 

Finally, the writ of habeas corpus is used in our common-law legal system to demand that a 
neutral judge decide whether someone has been lawfully detained. Particularly in times of war, 
or even in response to threats against national security, the government has held suspected 
enemy agents without access to civilian courts, often without access to lawyers or a defense, 
seeking instead to try them before military tribunals or detain them indefinitely without trial. 
For example, during the Civil War, President Abraham Lincoln detained suspected Confederate 
saboteurs and sympathizers in Union-controlled states and attempted to have them tried in 
military courts, leading the Supreme Court to rule in Ex parte Milligan that the government 
could not bypass the civilian court system in states where it was operating.4 In 1919, Justice 
Oliver Wendell Holmes was the lone dissenter in the Abrams v. United States decision that 
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convicted four, young, antiwar activists for pamphleteering against U.S. involvement in the 
Russian Civil War, which now would be exercised as a clear case of freedom of speech. 

During World War II, the Roosevelt administration interned Japanese Americans and had other 
suspected enemy agentsτincluding U.S. citizensτtried by military courts rather than by the 
civilian justice system, a choice the Supreme Court upheld in Ex parte Quirin (Figure 4.3).5 More 
recently, in the wake of the 9/11 attacks on the World Trade Center and the Pentagon, the 
Bush and Obama administrations detained suspected terrorists captured both within and 
outside the United States and sought to avoid trials in civilian courts, and surveilled U.S. citizens 
to detect threats. Hence, there have been times in our history when national security issues 
trumped individual liberties. 

 

Figure  4.3   Richard Quirin and seven other trained German saboteurs had once lived in the 
United States and had secretly returned in June 1942. Upon their capture, a military 
commission (shown here) convicted the menτsix of them received death sentences. Ex parte 
Quirin set a precedent for the trial by military commission of any unlawful combatant against 
the United States. (credit: Library of Congress) 

Debate has always swirled over these issues. The Federalists reasoned that the limited set of 
named or enumerated powers of Congress, along with the limitations on those powers in 
Article I, Section 9 of the Constitution, would suffice, and that no separate bill of rights was 
needed. Writing as Publius in Federalist No. 84, Alexander Hamilton argued that the 
/ƻƴǎǘƛǘǳǘƛƻƴ ǿŀǎ άƳŜǊŜƭȅ ƛƴǘŜƴŘŜŘ ǘƻ ǊŜƎǳƭŀǘŜ ǘƘŜ ƎŜƴŜǊŀƭ ǇƻƭƛǘƛŎŀƭ ƛƴǘŜǊŜǎǘǎ ƻŦ ǘƘŜ ƴŀǘƛƻƴέ 
rather than contend witƘ άǘƘŜ ǊŜƎǳƭŀǘƛƻƴ ƻŦ ŜǾŜǊȅ ǎǇŜŎƛŜǎ ƻŦ ǇŜǊǎƻƴŀƭ ŀƴŘ ǇǊƛǾŀǘŜ ŎƻƴŎŜǊƴǎΦέ 
Hamilton went on to argue that listing some rights might actually be dangerous, because it 
would provide a pretext for people to claim that rights not included in such a list were not 
protected. Later, James Madison, in his speech introducing the proposed amendments that 
ǿƻǳƭŘ ōŜŎƻƳŜ ǘƘŜ .ƛƭƭ ƻŦ wƛƎƘǘǎΣ ŀŎƪƴƻǿƭŜŘƎŜŘ ŀƴƻǘƘŜǊ CŜŘŜǊŀƭƛǎǘ ŀǊƎǳƳŜƴǘΥ άLǘ Ƙŀǎ ōŜŜƴ ǎŀƛŘΣ 
that a bill of rights is not necessary, because the establishment of this government has not 
ǊŜǇŜŀƭŜŘ ǘƘƻǎŜ ŘŜŎƭŀǊŀǘƛƻƴǎ ƻŦ ǊƛƎƘǘǎ ǿƘƛŎƘ ŀǊŜ ŀŘŘŜŘ ǘƻ ǘƘŜ ǎŜǾŜǊŀƭ ǎǘŀǘŜ ŎƻƴǎǘƛǘǳǘƛƻƴǎΦέ6 
Neither had the Articles of Confederation included a specific listing of rights, even if it was 
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predictable that state governments would differ in what they would tolerate, grant, and 
prohibit among their citizens. 

Anti-CŜŘŜǊŀƭƛǎǘǎ ŀǊƎǳŜŘ ǘƘŀǘ ǘƘŜ CŜŘŜǊŀƭƛǎǘǎΩ Ǉƻǎƛǘƛƻƴ ǿŀǎ ƛƴŎƻǊǊŜŎǘ ŀƴŘ ǇŜǊƘŀǇǎ ŜǾŜƴ ƛnsincere. 
The Anti-Federalists believed provisions such as the so-called elastic clause in Article I, Section 8 
of the Constitution would allow Congress to legislate on matters well beyond those foreseen by 
ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΩǎ ŀǳǘƘƻǊǎΦ ¢ƘǳǎΣ ǘƘŜȅ ƘŜƭŘ ǘƘŀǘ a bill of rights was necessary. One of the Anti-
CŜŘŜǊŀƭƛǎǘǎΣ .ǊǳǘǳǎΣ ǿƘƻƳ Ƴƻǎǘ ǎŎƘƻƭŀǊǎ ōŜƭƛŜǾŜ ǘƻ ōŜ wƻōŜǊǘ ¸ŀǘŜǎΣ ǿǊƻǘŜΥ ά¢ƘŜ ǇƻǿŜǊǎΣ ǊƛƎƘǘǎΣ 
and authority, granted to the general government by this Constitution, are as complete, with 
respect to every object to which they extend, as that of any state governmentτIt reaches to 
every thing which concerns human happinessτLife, liberty, and property, are under its 
controul [sic]. There is the same reason, therefore, that the exercise of power, in this case, 
shƻǳƭŘ ōŜ ǊŜǎǘǊŀƛƴŜŘ ǿƛǘƘƛƴ ǇǊƻǇŜǊ ƭƛƳƛǘǎΣ ŀǎ ƛƴ ǘƘŀǘ ƻŦ ǘƘŜ ǎǘŀǘŜ ƎƻǾŜǊƴƳŜƴǘǎΦέ7 The experience 
of the past two centuries has suggested that the Anti-Federalists may have been correct in this 
regard. While the states retain a great deal of importance, the scope and powers of the 
national government are much broader today than in 1787τlikely beyond even the imaginings 
of the Federalists themselves. 

The struggle to have rights clearly delineated and the decision of the framers to omit a bill of 
rights from the Constitution nearly derailed the ratification process. While some of the states 
were willing to ratify without any further guarantees, in some of the larger statesτNew York 
and Virginia in particularτǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΩǎ ƭŀŎƪ ƻŦ ǎǇŜŎƛŦƛŜŘ ǊƛƎƘǘǎ ōŜŎŀƳŜ ŀ ǎŜǊƛƻǳǎ Ǉƻƛƴǘ ƻŦ 
contention. The Constitution could go into effect with the support of only nine states, but the 
Federalists knew it could not be effective without the participation of the largest states. To 
secure majorities in favor of ratification in New York and Virginia, as well as Massachusetts, 
they agreed to consider incorporating provisions suggested by the ratifying states as 
amendments to the Constitution. 

Ultimately, James Madison delivered on this promise by proposing a package of amendments in 
the First Congress, drawing from the Declaration of Rights in the Virginia state constitution, 
suggestions from the ratification conventions, and other sources. Each of these were 
extensively debated in both houses of Congress and, ultimately, proposed as twelve separate 
amendments for ratification by the states. Ten of the amendments were successfully ratified by 
the requisite 75 percent of the states and became known as the Bill of Rights (Table 4.1). 

Rights and Liberties Protected by the First Ten Amendments 

First 
Amendment 

Right to freedoms of religion and speech; right to assemble and to 
petition the government for redress of grievances; right to a free press 

Second 
Amendment 

Right to keep and bear arms to maintain a well-regulated militia 

Third 
Amendment 

Right to not house soldiers during time of war 

Fourth 
Amendment 

Right to be secure from unreasonable search and seizure 
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Fifth 
Amendment 

Rights in criminal cases, including due process and indictment by grand 
jury for capital crimes, as well as the right not to testify against oneself 

Sixth 
Amendment 

Right to a speedy trial by an impartial jury 

Seventh 
Amendment 

Right to a jury trial in civil cases 

Eighth 
Amendment 

Right to not face excessive bail, excessive fines, or cruel and unusual 
punishment 

Ninth 
Amendment 

Rights retained by the people, even if they are not specifically 
enumerated by the Constitution 

Tenth 
Amendment 

{ǘŀǘŜǎΩ ǊƛƎƘǘǎ ǘƻ ǇƻǿŜǊǎ ƴƻǘ ǎǇŜŎƛŦƛŎŀƭƭȅ ŘŜƭŜƎŀǘŜŘ ǘƻ ǘƘŜ ŦŜŘŜǊŀƭ 
government 

Table  4.1     

Finding a Middle Ground 

Debating the Need for a Bill of Rights 
One of the most serious debates between the Federalists and the Anti-Federalists was over the 
necessity of limiting the power of the new federal government with a Bill of Rights. As we saw 
in this section, the Federalists believed a Bill of Rights was unnecessaryτand perhaps even 
ŘŀƴƎŜǊƻǳǎ ǘƻ ƭƛōŜǊǘȅΣ ōŜŎŀǳǎŜ ƛǘ ƳƛƎƘǘ ƛƴǾƛǘŜ Ǿƛƻƭŀǘƛƻƴǎ ƻŦ ǊƛƎƘǘǎ ǘƘŀǘ ǿŜǊŜƴΩǘ ƛƴŎƭǳŘŜŘ ƛƴ ƛǘτ
while the Anti-Federalists thought the national government would prove adept at expanding its 
powers and influence and that citizŜƴǎ ŎƻǳƭŘƴΩǘ ŘŜǇŜƴŘ ƻƴ ǘƘŜ ƎƻƻŘ ƧǳŘƎƳŜƴǘ ƻŦ /ƻƴƎǊŜǎǎ 
alone to protect their rights. 

!ǎ DŜƻǊƎŜ ²ŀǎƘƛƴƎǘƻƴΩǎ Ŏŀƭƭ ŦƻǊ ŀ ōƛƭƭ ƻŦ ǊƛƎƘǘǎ ƛƴ Ƙƛǎ ŦƛǊǎǘ ƛƴŀǳƎǳǊŀƭ ŀŘŘǊŜǎǎ ǎǳƎƎŜǎǘŜŘΣ ǿƘƛƭŜ ǘƘŜ 
Federalists ultimately had to add the Bill of Rights to the Constitution in order to win 
ratification, the Anti-Federalists' fear that the national government might intrude on civil 
liberties proved to be prescient. In 1798, at the behest of President John Adams during the 
Quasi-War with France, Congress passed a series of four laws collectively known as the Alien 
and Sedition Acts. These laws were drafted to allow the president to imprison or deport foreign 
ŎƛǘƛȊŜƴǎ ǘƘŀǘ ƘŜ ōŜƭƛŜǾŜŘ ǿŜǊŜ άŘŀƴƎŜǊƻǳǎ ǘƻ ǘƘŜ ǇŜŀŎŜ ŀƴŘ ǎŀŦŜǘȅ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎέ ŀƴŘ ǘƻ 
restrict speech and newspaper articles critical of the federal government or its officials. The 
laws were primarily used against members and supporters of the opposition, the Democratic-
Republican Party. 

State laws and constitutions protecting free speech and freedom of the press proved ineffective 
in limiting this new federal power. Although the courts did not decide on the constitutionality 
of these laws at the time, most scholars believe the Sedition Act, in particular, would be ruled 
unconstitutional if it had remained in effect. Three of the four laws were repealed in the 
Jefferson administration, but oneτthe Alien Enemies Actτremains on the books today. Two 
centuries later, the issue of free speech and freedom of the press during times of international 
conflict remains a subject of intense public debate. 
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Should the government be able to restrict or censor unpatriotic, disloyal, or critical speech in 
times of international conflict? What about from government whistle-blowers or employees 
who leak sensitive information? How much freedom should journalists have to report on stories 
from the perspective of enemies or to repeat propaganda from opposing forces? 

EXTENDING THE BILL OF RIGHTS TO THE STATES 

Lƴ ǘƘŜ ŘŜŎŀŘŜǎ ŦƻƭƭƻǿƛƴƎ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΩǎ ǊŀǘƛŦƛŎŀǘƛƻƴΣ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ ŘŜŎƭƛƴed to expand 
the Bill of Rights to curb the power of the states, most notably in the 1833 case of Barron v. 
Baltimore.8 In this case, which dealt with property rights under the Fifth Amendment, the 
Supreme Court unanimously decided that the Bill of Rights applied only to actions by the 
ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘΣ ƴƻǘ ǎǘŀǘŜ ƻǊ ƭƻŎŀƭ ƎƻǾŜǊƴƳŜƴǘǎΦ 9ȄǇƭŀƛƴƛƴƎ ǘƘŜ ŎƻǳǊǘΩǎ ǊǳƭƛƴƎΣ /ƘƛŜŦ WǳǎǘƛŎŜ 
John Marshall wrote that it ǿŀǎ ƛƴŎƻǊǊŜŎǘ ǘƻ ŀǊƎǳŜ ǘƘŀǘ άǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ ǿŀǎ ƛƴǘŜƴŘŜŘ ǘƻ 
secure the people of the several states against the undue exercise of power by their respective 
state governments; as well as against that which might be attempted by their [Federal] 
governmentΦέ 

The festering issue of the rights of enslaved persons and the convulsions of the Civil War and its 
aftermath forced a reexamination of the prevailing thinking about the application of the Bill of 
Rights to the states. Soon after slavery was abolished by the Thirteenth Amendment, state 
governmentsτparticularly those in the former ConfederacyτōŜƎŀƴ ǘƻ Ǉŀǎǎ ά.ƭŀŎƪ ŎƻŘŜǎέ ǘƘŀǘ 
restricted the rights of formerly enslaved people, including the right to hold office, own land, or 
vote, relegating them to second-class citizenship. Angered by these actions, members of the 
Radical Republican faction in Congress demanded that the Black codes be overturned. In the 
short term, they advocated suspending civilian government in most of the southern states and 
replacing politicians who had enacted these discriminatory laws. Their long-term solution was 
to propose and enforce two amendments to the Constitution to guarantee the rights of freed 
men and women. These became the Fourteenth Amendment, which dealt with civil liberties 
and rights in general, and the Fifteenth Amendment, which protected the right to vote in 
particular (Figure 4.4). though still not for women or Native Americans. 
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Figure  4.4   Representative John Bingham (R-OH) (a) is considered the author of the Fourteenth 
Amendment, adopted on July 9, 1868. Influenced by his mentor, Salmon P. Chase, Bingham was 
a strong supporter of the antislavery cause. After Chase lost the Republican presidential 
nomination to AbrahŀƳ [ƛƴŎƻƭƴ όōύΣ .ƛƴƎƘŀƳ ōŜŎŀƳŜ ƻƴŜ ƻŦ ǘƘŜ ǇǊŜǎƛŘŜƴǘΩǎ Ƴƻǎǘ ŀǊŘŜƴǘ 
supporters. 

With the ratification of the Fourteenth Amendment in 1868, the scope and limits of civil 
ƭƛōŜǊǘƛŜǎ ōŜŎŀƳŜ ŎƭŜŀǊŜǊΦ CƛǊǎǘΣ ǘƘŜ ŀƳŜƴŘƳŜƴǘ ǎŀȅǎΣ άƴƻ {ǘŀǘŜ ǎƘŀƭƭ ƳŀƪŜ ƻǊ ŜƴŦƻǊŎŜ ŀƴȅ law 
ǿƘƛŎƘ ǎƘŀƭƭ ŀōǊƛŘƎŜ ǘƘŜ ǇǊƛǾƛƭŜƎŜǎ ƻǊ ƛƳƳǳƴƛǘƛŜǎ ƻŦ ŎƛǘƛȊŜƴǎ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎΣέ ǿƘƛŎƘ ƛǎ ŀ 
provision that echoes the privileges and immunities clause in Article IV, Section 2 of the original 
Constitution ensuring that states treat citizens of other states the same as their own citizens. 
(To use an example from today, the punishment for speeding by an out-of-state driver cannot 
be more severe than the punishment for an in-state driver). Legal scholars and the courts have 
extensively debated the meaning of this privileges or immunities clause over the years, with 
some arguing that it was supposed to extend the entire Bill of Rights (or at least the first eight 
amendments) to the states, and others arguing that only some rights are extended. In 1999, 
Justice John Paul Stevens, writing for a majority of the Supreme Court, argued in Saenz v. Roe 
that the clause protects the right to travel from one state to another.9 More recently, Justice 
Clarence Thomas argued in the 2010 McDonald v. Chicago ruling that the individual right to 
bear arms applied to the states because of this clause.10 

The second provision of the Fourteenth Amendment pertaining to the application of the Bill of 
wƛƎƘǘǎ ǘƻ ǘƘŜ ǎǘŀǘŜǎ ƛǎ ǘƘŜ ŘǳŜ ǇǊƻŎŜǎǎ ŎƭŀǳǎŜΣ ǿƘƛŎƘ ŦŀƳƻǳǎƭȅ ǊŜŀŘǎΣ άƴƻǊ ǎƘŀƭƭ ŀƴȅ {ǘŀǘŜ 
deprive any person of life, liberty, or proǇŜǊǘȅΣ ǿƛǘƘƻǳǘ ŘǳŜ ǇǊƻŎŜǎǎ ƻŦ ƭŀǿΦέ [ƛƪŜ ǘƘŜ CƛŦǘƘ 
!ƳŜƴŘƳŜƴǘΣ ǘƘƛǎ ŎƭŀǳǎŜ ǊŜŦŜǊǎ ǘƻ άŘǳŜ ǇǊƻŎŜǎǎΣέ ŀ ǘŜǊƳ ǘƘŀǘ ƛǎ ƛƴǘŜǊǇǊŜǘŜŘ ǘƻ ǊŜǉǳƛǊŜ ōƻǘƘ 
access to procedural justice (such as the right to a trial) as well as the more substantive 
implication that people be treated fairly and impartially by government officials. Although the 
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text of the provision does not mention rights specifically, the courts have held in a series of 
cases that due process also implies that there are certain fundamental liberties that cannot be 
denied by the states. For example, in Sherbert v. Verner (1963), the Supreme Court ruled that 
states could not deny unemployment benefits to an individual who turned down a job because 
it required working on the Sabbath.11 

Beginning in 1897, the Supreme Court has found that various provisions of the Bill of Rights 
protecting these fundamental liberties must be upheld by the states, even if their state 
constitutions and laws (and the Tenth Amendment itself) do not protect them as fully as the Bill 
of Rights doesτor at all. This means there has been a process of selective incorporation of the 
Bill of Rights into the practices of the states: the Constitution effectively inserts parts of the Bill 
ƻŦ wƛƎƘǘǎ ƛƴǘƻ ǎǘŀǘŜ ƭŀǿǎ ŀƴŘ ŎƻƴǎǘƛǘǳǘƛƻƴǎΣ ŜǾŜƴ ǘƘƻǳƎƘ ƛǘ ŘƻŜǎƴΩǘ Řƻ ǎƻ ŜȄǇƭƛŎƛǘƭȅΦ ²ƘŜƴ ŎŀǎŜǎ 
arise to clarify particular issues and procedures, the Supreme Court decides whether state laws 
violate the Bill of Rights and are therefore unconstitutional. 

For example, under the Fifth Amendment, a person can be tried in federal court for a felonyτa 
serious crimeτonly after a grand jury issues an indictment indicating that it is reasonable to try 
them. (A grand jury is a group of citizens charged with deciding whether there is enough 
ŜǾƛŘŜƴŎŜ ƻŦ ŀ ŎǊƛƳŜ ǘƻ ǇǊƻǎŜŎǳǘŜ ǎƻƳŜƻƴŜΦύ ¢ƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ Ƙŀǎ ǊǳƭŜŘ ǘƘŀǘ ǎǘŀǘŜǎ ŘƻƴΩǘ 
have to use grand juries as long as they ensure people accused of crimes are indicted using an 
equally fair process. 

Selective incorporation is an ongoing process. When the Supreme Court initially decided in 
нллу ǘƘŀǘ ǘƘŜ {ŜŎƻƴŘ !ƳŜƴŘƳŜƴǘ ǇǊƻǘŜŎǘǎ ŀƴ ƛƴŘƛǾƛŘǳŀƭΩǎ ǊƛƎƘǘ ǘƻ ƪŜŜǇ ŀƴŘ ōŜŀǊ ŀǊƳǎΣ ƛǘ ŘƛŘ 
not decide then that it was a fundamental liberty the states must uphold as well. It was only in 
the McDonald v. Chicago case two years later that the Supreme Court incorporated the Second 
Amendment into state law. Another area in which the Supreme Court gradually moved to 
incorporate the Bill of Rights regards censorship and the Fourteenth Amendment. In Near v. 
Minnesota (1931), the Court disagreed with state courts regarding censorship and ruled it 
unconstitutional except in rare cases.12 

4.2   Securing Basic Freedoms 

Learning Objectives 

By the end of this section, you will be able to: 

ω Identify the liberties and rights guaranteed by the first four amendments to the 
Constitution 

ω Explain why in practice these rights and liberties are limited 

ω Explain why interpreting some amendments has been controversial 

We can broadly divide the provisions of the Bill of Rights into three categories. The First, 
Second, Third, and Fourth Amendments protect basic individual freedoms; the Fourth (partly), 
Fifth, Sixth, Seventh, and Eighth protect people suspected or accused of criminal activity or 
ŦŀŎƛƴƎ ŎƛǾƛƭ ƭƛǘƛƎŀǘƛƻƴΤ ŀƴŘ ǘƘŜ bƛƴǘƘ ŀƴŘ ¢ŜƴǘƘΣ ŀǊŜ ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ ŦǊŀƳŜǊǎΩ ǾƛŜǿ ǘƘŀǘ ǘƘŜ 
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Bill of Rights is not necessarily an exhaustive list of all the rights people have and guarantees a 
role for state as well as federal government (Figure 4.5). 

 

Figure  4.5 

The First Amendment protects the right to freedom of religious conscience and practice and the 
right to free expression, particularly of political and social beliefs. The Second Amendmentτ
perhaps the most controversial todayτprotects the right to defend yourself in your home or 
other property, and, until the establishment of the National Guard, the collective right to self-
defense as part of a militia. The Third Amendment prohibits the government from 
ŎƻƳƳŀƴŘŜŜǊƛƴƎ ǇŜƻǇƭŜΩǎ ƘƻƳŜǎ ǘƻ ƘƻǳǎŜ ǎƻƭŘƛŜǊǎΣ ǇŀǊǘƛŎǳƭŀǊƭȅ ƛƴ ǇŜŀŎŜǘƛƳŜΦ CƛƴŀƭƭȅΣ ǘƘŜ CƻǳǊǘƘ 
Amendment prevents the government from searching one's person or property or taking 
evidence without a warrant issued by a judge, with certain exceptions. 
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THE FIRST AMENDMENT 

The First Amendment is perhaps the most famous provision of the Bill of Rights. It is arguably 
also the most extensive, because it guarantees both religious freedoms and the right to express 
your views in public. Specifically, the First Amendment says: 

ά/ƻƴƎǊŜǎǎ ǎƘŀƭƭ ƳŀƪŜ ƴƻ ƭŀǿ ǊŜǎǇŜŎǘƛƴƎ ŀƴ ŜǎǘŀōƭƛǎƘƳŜƴǘ ƻŦ ǊŜƭƛƎƛƻƴΣ ƻǊ ǇǊƻƘƛōƛǘƛƴƎ 
the free exercise thereof; or abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition the Government for a 
ǊŜŘǊŜǎǎ ƻŦ ƎǊƛŜǾŀƴŎŜǎΦέ 

Given the broad scope of this amendment, it is helpful to break it into its two major parts. 

The first portion deals with religious freedom. However, it actually protects two related sorts of 
freedom: first, it protects people from having a set of religious beliefs imposed on them by the 
government, and second, it protects people from having their own religious beliefs restricted by 
government authorities. 

The Establishment Clause 

The first of these two freedoms is known as the establishment clause. Congress is prohibited 
from creating or promoting a state-sponsored religion (this now includes the states). When the 
United States was founded, most countries around the world had an established church or 
religionτan officially sponsored set of religious beliefs and values. In Europe, bitter wars were 
fought between and within states, often because the established church of one territory was in 
conflict with that of another. Wars and civil strife were common, particularly between states 
with Protestant and Catholic churches that had differing interpretations of Christianity. Even 
today, the legacy of these wars remains, most notably in Ireland, where complications from 
Brexit have rekindled tensions between a mostly Catholic south and a largely Protestant north 
that have been simmering for nearly a century. 

Many settlers in the United States came to this continent as refugees from such wars; others 
came to find a place where they could follow their own religion with like-minded people in 
relative peace. Even if the early United States had wanted to establish a single national religion, 
the diversity of religious beliefs within and between the colonies would have made this quite 
impossible. Nonetheless the differences were small; most people were of European origin and 
professed some form of Christianity (although in private some of the founders, most notably 
Thomas Jefferson, Thomas Paine, and Benjamin Franklin, held what today would be seen as 
more pluralistic Unitarian or deistic views). So for much of U.S. history, the establishment 
clause was not particularly importantτthe vast majority of citizens were Protestant Christians 
of some form, and since the federal government was relatively uninvolved in the day-to-day 
lives of the people, there was little opportunity for conflict. That said, there were some 
citizenship and office-holding restrictions on Jews within some of the states. 

Worry about state sponsorship of religion in the United States began to reemerge in the latter 
part of the nineteenth century. An influx of immigrants from Ireland and eastern and southern 
Europe brought large numbers of Catholics. Fearing the new immigrants and their children 
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would not assimilate, states passed laws forbidding government aid to religious schools. New 
religious organizations, such as The Church of Jesus Christ of Latter-day Saints, Seventh-day 
!ŘǾŜƴǘƛǎǘǎΣ WŜƘƻǾŀƘΩǎ ²ƛǘƴŜǎǎŜǎΣ ŀƴŘ Ƴŀƴȅ ƻǘƘŜǊs, also emerged, blending aspects of 
Protestant beliefs with other ideas and teachings at odds with the more traditional Protestant 
churches of the era. At the same time, public schooling was beginning to take root on a wide 
scale. Since most states had traditional Protestant majorities and most state officials were 
Protestants themselves, the public school curriculum incorporated many Protestant features; at 
times, these features would come into conflict with the beliefs of children from other Christian 
sects or from other religious traditions. 

The establishment clause today tends to be interpreted a bit more broadly than in the past; it 
ƴƻǘ ƻƴƭȅ ŦƻǊōƛŘǎ ǘƘŜ ŎǊŜŀǘƛƻƴ ƻŦ ŀ ά/ƘǳǊŎƘ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎέ ƻǊ ά/ƘǳǊŎƘ ƻŦ hƘƛƻέ ƛǘ ŀƭǎƻ 
forbids the government from favoring one set of religious beliefs over others or favoring 
religion (of any variety) over non-religion. Thus, the government cannot promote, say, Islamic 
beliefs over Sikh beliefs or belief in God over atheism or agnosticism (Figure 4.6). 

 

Figure  4.6   In this illustration from a contemporary manuscript, Henry Bolingbroke (i.e., Henry 
IV) claims the throne in 1399 surrounded by the Lords Spiritual and Temporal (secular). While 
the Lords Spiritual have been a minority in the House of Lords since the time of Henry VIII, and 
religion does not generally play a large role in British politics today, the Church of England 
nevertheless remains represented in Parliament by twenty-six bishops. 

The key question that faces the courts is whether the establishment clause should be 
ǳƴŘŜǊǎǘƻƻŘ ŀǎ ƛƳǇƻǎƛƴƎΣ ƛƴ ¢ƘƻƳŀǎ WŜŦŦŜǊǎƻƴΩǎ ǿƻǊŘǎΣ άŀ ǿŀƭƭ ƻŦ ǎŜǇŀǊŀǘƛƻƴ ōŜǘǿŜŜƴ ŎƘǳǊŎƘ 
ŀƴŘ ǎǘŀǘŜΦέ Lƴ ŀ мфтм ŎŀǎŜ ƪƴƻǿƴ ŀǎ Lemon v. Kurtzman, the Supreme Court established the 
Lemon test for deciding whether a law or other government action that might promote a 
particular religious practice should be allowed to stand.13 The Lemon test has three criteria that 
must be satisfied for such a law or action to be found constitutional and remain in effect: 

1. The action or law must not lead to excessive government entanglement with 
religion; in other words, policing the boundary between government and religion 
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should be relatively straightforward and not require extensive effort by the 
government. 

2. The action or law cannot either inhibit or advance religious practice; it should be 
neutral in its effects on religion. 

3. The action or law must have some secular purpose; there must be some non-
religious justification for the law. 

For example, imagine your state decides to fund a school voucher program that allows children 
to attend private and parochial schools at public expense; the vouchers can be used to pay for 
school books and transportation to and from school. Would this voucher program be 
constitutional? 

[ŜǘΩǎ ǎǘŀǊǘ ǿƛǘƘ ǘƘŜ ǎŜŎǳƭŀǊ-purpose prong of the test. Educating children is a clear, non-
religious purpose, so the law has a secular purpose. The law would neither inhibit nor advance 
religious practice, so that prong would be satisfied. The remaining questionτand usually the 
one on which court decisions turnτis whether the law leads to excessive government 
entanglement with religious practice. Given that transportation and school books generally 
have no religious purpose, there is little risk that paying for them would lead the state to much 
entanglement with religion. The decision would become more difficult if the funding were 
unrestricted in use or helped to pay for facilities or teacher salaries; if that were the case, it 
might indeed be used for a religious purpose, and it would be harder for the government to 
ensuǊŜ ǘƘŀǘ ƛǘ ǿŀǎƴΩǘ ǿƛǘƘƻǳǘ ŀǳŘƛǘǎ ƻǊ ƻǘƘŜǊ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ ǘƘŀǘ ŎƻǳƭŘ ƭŜŀŘ ǘƻ ǘƻƻ ƳǳŎƘ 
government entanglement with religion. 

¢ƘŜ ǳǎŜ ƻŦ ŜŘǳŎŀǘƛƻƴ ŀǎ ŀƴ ŜȄŀƳǇƭŜ ƛǎ ƴƻǘ ŀƴ ŀŎŎƛŘŜƴǘΤ ƛƴ ŦŀŎǘΣ Ƴŀƴȅ ƻŦ ǘƘŜ ŎƻǳǊǘΩǎ ŎŀǎŜǎ ŘŜŀƭƛƴƎ 
with the establishment clause have involved education, particularly public education, because 
school-age children are considered a special and vulnerable population. Perhaps no subject 
affected by the First Amendment has been more controversial than the issue of prayer in public 
schools. Discussion about school prayer has been particularly fraught because in many ways it 
appears to bring the two religious liberty clauses into conflict with each other. The free exercise 
clause, discussed below, guarantees the right of individuals to practice their religion without 
government interferenceτand while the rights of children are not as extensive in all areas as 
ǘƘƻǎŜ ƻŦ ŀŘǳƭǘǎΣ ǘƘŜ ŎƻǳǊǘǎ ƘŀǾŜ ŎƻƴǎƛǎǘŜƴǘƭȅ ǊǳƭŜŘ ǘƘŀǘ ǘƘŜ ŦǊŜŜ ŜȄŜǊŎƛǎŜ ŎƭŀǳǎŜΩǎ ƎǳŀǊŀƴǘŜŜ ƻŦ 
religious freedom applies to children as well. 

At the same time, however, government actions that require or encourage particular religious 
ǇǊŀŎǘƛŎŜǎ ƳƛƎƘǘ ƛƴŦǊƛƴƎŜ ǳǇƻƴ ŎƘƛƭŘǊŜƴΩǎ ǊƛƎƘǘǎ ǘƻ Ŧƻƭƭƻǿ ǘƘŜƛǊ ƻǿƴ ǊŜƭƛƎƛƻǳǎ ōŜƭƛŜŦǎ ŀƴŘ ǘƘǳǎΣ ƛƴ 
effect, be unconstitutional establishments of religion. For example, a teacher, an athletic coach, 
or even a student reciting a prayer in front of a class or leading students in prayer as part of the 
organized school activities constitutes an illegal establishment of religion.14 Yet a school cannot 
prohibit voluntary, non-disruptive prayer by its students, because that would impair the free 
ŜȄŜǊŎƛǎŜ ƻŦ ǊŜƭƛƎƛƻƴΦ {ƻ ŀƭǘƘƻǳƎƘ ǘƘŜ ōƭŀƴƪŜǘ ǎǘŀǘŜƳŜƴǘ ǘƘŀǘ άǇǊŀȅŜǊ ƛƴ ǎŎƘƻƻƭǎ ƛǎ ƛƭƭŜƎŀƭέ ƻǊ 
unconstitutional is incorrect, the establishment clause does limit official endorsement of 
religion, including prayers organized or otherwise facilitated by school authorities, even as part 
of off-campus or extracurricular activities.15 
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But some laws that may appear to establish certain religious practices are allowed. For 
example, the courts have permitted religiously inspired blue laws that limit working hours or 
even shutter businesses on Sunday, the Christian day of rest, because by allowing people to 
ǇǊŀŎǘƛŎŜ ǘƘŜƛǊ ό/ƘǊƛǎǘƛŀƴύ ŦŀƛǘƘΣ ǎǳŎƘ ǊǳƭŜǎ Ƴŀȅ ƘŜƭǇ ŜƴǎǳǊŜ ǘƘŜ άƘŜŀƭǘƘΣ ǎŀŦŜǘȅΣ ǊŜŎǊŜŀǘƛƻƴΣ ŀƴŘ 
general well-ōŜƛƴƎέ ƻŦ ŎƛǘƛȊŜƴǎΦ ¢ƘŜȅ have allowed restrictions on the sale of alcohol and 
sometimes other goods on Sunday for similar reasons. Such laws in Bergen County, New Jersey, 
and especially its borough of Paramus, shutter many retail stores every Sunday, despite Bergen 
having one of the largest concentrations of retail space in the nation and five large enclosed 
shopping malls. While various political figures, including Chris Christie, have proposed repealing 
the laws, town and county officials have vowed to keep them in place as a "quality of life" 
element. Many citizens support them, while others cite the difficulty in doing their own 
shopping and the impact on smaller retailers in their rationale for eliminating the restrictions. 

The meaning of the establishment clause has been controversial at times because, as a matter 
of course, government officials acknowledge that we live in a society with vigorous religious 
practice where most people believe in Godτeven if we disagree on what God is. Disputes often 
arise over how much the government can acknowledge this widespread religious belief. The 
courts have generally allowed for a certain tolerance of what is described as ceremonial deism, 
an acknowledgement of God or a creator that generally lacks any substantive religious content. 
For exŀƳǇƭŜΣ ǘƘŜ ƴŀǘƛƻƴŀƭ Ƴƻǘǘƻ άLƴ DƻŘ ²Ŝ ¢ǊǳǎǘΣέ ǿƘƛŎƘ ŀǇǇŜŀǊǎ ƻƴ ƻǳǊ Ŏƻƛƴǎ ŀƴŘ ǇŀǇŜǊ 
money (Figure 4.7), is seen as more an acknowledgment that most citizens believe in God than 
any serious effort by government officials to promote religious belief and practice. This 
ǊŜŀǎƻƴƛƴƎ Ƙŀǎ ŀƭǎƻ ōŜŜƴ ǳǎŜŘ ǘƻ ǇŜǊƳƛǘ ǘƘŜ ƛƴŎƭǳǎƛƻƴ ƻŦ ǘƘŜ ǇƘǊŀǎŜ άǳƴŘŜǊ DƻŘέ ƛƴ ǘƘŜ tƭŜŘƎŜ ƻŦ 
Allegianceτa change that came about during the early years of the Cold War as a means of 
contrasting the UnitŜŘ {ǘŀǘŜǎ ǿƛǘƘ ǘƘŜ άƎƻŘƭŜǎǎέ {ƻǾƛŜǘ ¦ƴƛƻƴΦ 

In addition, the courts have allowed some religiously motivated actions by government 
agencies, such as clergy delivering prayers to open city council meetings and legislative 
sessions, on the presumption thatτunlike school childrenτadult participants can distinguish 
ōŜǘǿŜŜƴ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ŀƭƭƻǿƛƴƎ ǎƻƳŜƻƴŜ ǘƻ ǎǇŜŀƪ ŀƴŘ ŜƴŘƻǊǎƛƴƎ ǘƘŀǘ ǇŜǊǎƻƴΩǎ ǎǇŜŜŎƘΦ 
Yet, while some displays of religious codes (e.g., Ten Commandments) are permitted in the 
context of showing the evolution of law over the centuries (Figure 4.7), in other cases, these 
displays have been removed after state supreme court rulings. In Oklahoma, the courts ordered 
the removal of a Ten Commandments sculpture at the state capitol when other groups, 
including Satanists and the Church of the Flying Spaghetti Monster, attempted to get their own 
sculptures allowed there. 
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CƛƎǳǊŜ  пΦт   ¢ƘŜ Ƴƻǘǘƻ άLƴ DƻŘ ²Ŝ ¢Ǌǳǎǘέ Ƙŀǎ ŀǇǇŜŀǊŜŘ ƛƴǘŜǊƳƛǘǘŜƴǘƭȅ ƻƴ ¦Φ{Φ Ŏƻƛƴǎ ǎƛƴŎŜ ǘƘŜ 
1860s (a), yet it was not mandated on paper currency until 1957. The Ten Commandments are 
prominently displayed on the grounds of the Texas State Capitol in Austin (b), though a similar 
sculpture was ordered to be removed in Oklahoma. (credit a: modification of work by Kevin 
Dooley) 

The Free Exercise Clause 

The free exercise clause, on the other hand, limits the ability of the government to control or 
ǊŜǎǘǊƛŎǘ ǊŜƭƛƎƛƻǳǎ ǇǊŀŎǘƛŎŜǎΦ ¢Ƙƛǎ ǇƻǊǘƛƻƴ ƻŦ ǘƘŜ CƛǊǎǘ !ƳŜƴŘƳŜƴǘ ǊŜƎǳƭŀǘŜǎ ƴƻǘ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ 
promotion of religion, but rather government suppression of religious beliefs and practices. 
Much of the controversy surrounding the free exercise clause reflects the way laws or rules that 
apply to everyone might apply to people with particular religious beliefs. For example, can a 
Jewish police officer whose religious belief, if followed strictly, requires them to observe 
Shabbat be compelled to work on a Friday night or during the day on Saturday? Or must the 
government accommodate this religious practice, even if it means the general law or rule in 
question is not applied equally to everyone? 

Lƴ ǘƘŜ мфолǎ ŀƴŘ мфплǎΣ ŎŀǎŜǎ ƛƴǾƻƭǾƛƴƎ WŜƘƻǾŀƘΩǎ ²ƛǘƴŜǎǎŜǎ ŘŜƳƻƴǎǘǊŀǘŜŘ ǘƘŜ ŘƛŦŦƛŎǳƭǘȅ ƻŦ 
ǎǘǊƛƪƛƴƎ ǘƘŜ ǊƛƎƘǘ ōŀƭŀƴŎŜΦ Lƴ ŀŘŘƛǘƛƻƴ ǘƻ ŦƻƭƭƻǿƛƴƎ ǘƘŜƛǊ ŎƘǳǊŎƘΩǎ ǘŜŀŎƘƛƴƎ ǘƘŀǘ ǘƘŜȅ should not 
participate in military combat, members refuse to participate in displays of patriotism, including 
saluting the flag and reciting the Pledge of Allegiance, and they regularly engage in door-to-
door evangelism to recruit converts. These activities have led to frequent conflict with local 
ŀǳǘƘƻǊƛǘƛŜǎΦ WŜƘƻǾŀƘΩǎ ²ƛǘƴŜǎǎ ŎƘƛƭŘǊŜƴ ǿŜǊŜ ǇǳƴƛǎƘŜŘ ƛƴ ǇǳōƭƛŎ ǎŎƘƻƻƭǎ ŦƻǊ ŦŀƛƭƛƴƎ ǘƻ ǎŀƭǳǘŜ ǘƘŜ 
flag or recite the Pledge of Allegiance, and members attempting to evangelize were arrested for 
violating laws against door-to-door solicitation of customers. In early legal challenges brought 
ōȅ WŜƘƻǾŀƘΩǎ ²ƛǘƴŜǎǎŜǎΣ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ ǿŀǎ ǊŜƭǳŎǘŀƴǘ ǘƻ ƻǾŜǊǘǳǊƴ ǎǘŀǘŜ ŀƴŘ ƭƻŎŀƭ ƭŀǿǎ ǘƘŀǘ 
burdened their religious beliefs.16 However, in later cases, the court was willing to uphold the 
ǊƛƎƘǘǎ ƻŦ WŜƘƻǾŀƘΩǎ ²ƛǘƴŜǎǎŜǎ ǘƻ ǇǊƻǎŜƭȅǘƛȊŜ ŀƴŘ ǊŜŦǳǎŜ ǘƻ ǎŀƭǳǘŜ ǘƘŜ ŦƭŀƎ ƻǊ ǊŜŎƛǘŜ ǘƘŜ tƭŜŘƎŜΦ17 

The rights of conscientious objectorsτindividuals who claim the right to refuse to perform 
military service on the grounds of freedom of thought, conscience, or religionτhave also been 
controversial, although many conscientious objectors have contributed service as non-
combatant medics during wartime. To avoid serving in the Vietnam War, many people claimed 
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to have a conscientious objection to military service on the basis that they believed this 
particular war was unwise or unjust. However, the Supreme Court ruled in Gillette v. United 
States that to claim to be a conscientious objector, a person must be opposed to serving in any 
war, not just some wars.18 

Establishing a general framework for deciding whether a religious belief can trump general laws 
and policies has been a challenge for the Supreme Court. In the 1960s and 1970s, the court 
decided two cases in which it laid out a general test for deciding similar cases in the future. In 
both Sherbert v. Verner, a case dealing with unemployment compensation, and Wisconsin v. 
Yoder, which dealt with the right of Amish parents to homeschool their children, the court said 
that for a law to be allowed to limit or burden a religious practice, the government must meet 
two criteria.19 It must demonstrate both thaǘ ƛǘ ƘŀŘ ŀ άŎƻƳǇŜƭƭƛƴƎ ƎƻǾŜǊƴƳŜƴǘŀƭ ƛƴǘŜǊŜǎǘέ ƛƴ 
ƭƛƳƛǘƛƴƎ ǘƘŀǘ ǇǊŀŎǘƛŎŜ ŀƴŘ ǘƘŀǘ ǘƘŜ ǊŜǎǘǊƛŎǘƛƻƴ ǿŀǎ άƴŀǊǊƻǿƭȅ ǘŀƛƭƻǊŜŘΦέ Lƴ ƻǘƘŜǊ ǿƻǊŘǎΣ ƛǘ Ƴǳǎǘ 
show there was a very good reason for the law in question and that the law was the only 
feasible way of achieving that goal. This standard became known as the Sherbert test. Since the 
burden of proof in these cases was on the government, the Supreme Court made it very 
difficult for the federal and state governments to enforce laws against individuals that would 
infringe upon their religious beliefs. 

In 1990, the Supreme Court made a controversial decision substantially narrowing the Sherbert 
test in Employment Division v. SmithΣ ƳƻǊŜ ǇƻǇǳƭŀǊƭȅ ƪƴƻǿƴ ŀǎ άǘƘŜ ǇŜȅƻǘŜ ŎŀǎŜΦέ20 This case 
involved two men who were members of the Native American Church, a religious organization 
that uses the hallucinogenic peyote plant as part of its sacraments. After being arrested for 
possession of peyote, the two men were fired from their jobs as counselors at a private drug 
rehabilitation clinic. When they applied for unemployment benefits, the state refused to pay on 
the basis that they had been dismissed for work-related reasons. The men appealed the denial 
of benefits and were initially successful, since the state courts applied the Sherbert test and 
found that the denial of unemployment benefits burdened their religious beliefs. However, the 
Supreme Court ruled in a 6ς3 decision that ǘƘŜ άŎƻƳǇŜƭƭƛƴƎ ƎƻǾŜǊƴƳŜƴǘŀƭ ƛƴǘŜǊŜǎǘέ ǎǘŀƴŘŀǊŘ 
ǎƘƻǳƭŘ ƴƻǘ ŀǇǇƭȅΤ ƛƴǎǘŜŀŘΣ ǎƻ ƭƻƴƎ ŀǎ ǘƘŜ ƭŀǿ ǿŀǎ ƴƻǘ ŘŜǎƛƎƴŜŘ ǘƻ ǘŀǊƎŜǘ ŀ ǇŜǊǎƻƴΩǎ ǊŜƭƛƎƛƻǳǎ 
beliefs in particular, it was not up to the courts to decide that those beliefs were more 
important than the law in question. 

On the surface, a case involving the Native American Church seems unlikely to arouse much 
controversy. But because it replaced the Sherbert test with one that allowed more government 
regulation of religious practices, followers of other religious traditions grew concerned that 
state and local laws, even ones neutral on their face, might be used to curtail their religious 
practices. In 1993, in response to this decision, Congress passed a law known as the Religious 
Freedom Restoration Act (RFRA), which was followed in 2000 by the Religious Land Use and 
Institutionalized Persons Act after part of the RFRA was struck down by the Supreme Court. In 
addition, since 1990, twenty-one states have passed state RFRAs that include the Sherbert test 
in state ƭŀǿΣ ŀƴŘ ǎǘŀǘŜ ŎƻǳǊǘ ŘŜŎƛǎƛƻƴǎ ƛƴ ŜƭŜǾŜƴ ǎǘŀǘŜǎ ƘŀǾŜ ŜƴǎƘǊƛƴŜŘ ǘƘŜ {ƘŜǊōŜǊǘ ǘŜǎǘΩǎ 
compelling governmental interest interpretation of the free exercise clause into state law.21 
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However, the RFRA itself has not been without its critics. While it has been relatively 
uncontroversial as applied to the rights of individuals, debate has emerged about whether 
businesses and other groups can be said to have religious liberty. In explicitly religious 
organizations, such as an Orthodox Union congregation or the Roman Catholic Church, it is 
fairly obvious members have a meaningful, shared religious belief. But the application of the 
RFRA has become more problematic in businesses and non-profit organizations whose owners 
or organizers may share a religious belief while the organization has some secular, non-religious 
purpose. 

Such a conflict emerged in the 2014 Supreme Court case known as Burwell v. Hobby Lobby.22 
The Hobby Lobby chain of stores sells arts and crafts merchandise at hundreds of stores and its 
founder, David Green, is a fundamentalist Christian whose beliefs include opposition to 
abortion and contraception. Consistent with these beliefs, he used his business to object to a 
provision of the Patient Protection and Affordable Care Act (ACA or Obamacare) requiring 
employer-backed insurance plans to include no-charge access to the morning-after pill, a form 
of emergency contraception, arguing that this requirement infringed on his conscience. Based 
in part on the federal RFRA, the Supreme Court agreed 5ςп ǿƛǘƘ DǊŜŜƴ ŀƴŘ Iƻōōȅ [ƻōōȅΩǎ 
position and said that Hobby Lobby and other closely held businesses did not have to provide 
employees free access to emergency contraception or other birth control if doing so would 
ǾƛƻƭŀǘŜ ǘƘŜ ǊŜƭƛƎƛƻǳǎ ōŜƭƛŜŦǎ ƻŦ ǘƘŜ ōǳǎƛƴŜǎǎΩ ƻǿƴŜǊǎΣ ōŜŎŀǳǎŜ ǘƘŜǊŜ ǿŜǊŜ ƻǘƘŜǊ ƭŜǎǎ ǊŜǎǘǊƛŎǘƛǾŜ 
ways the ƎƻǾŜǊƴƳŜƴǘ ŎƻǳƭŘ ŜƴǎǳǊŜ ŀŎŎŜǎǎ ǘƻ ǘƘŜǎŜ ǎŜǊǾƛŎŜǎ ŦƻǊ Iƻōōȅ [ƻōōȅΩǎ ŜƳǇƭƻȅŜŜǎ όŜΦƎΦΣ 
paying for them directly). 

In 2015, state RFRAs became controversial when individuals and businesses that provided 
wedding services (e.g., catering and photography) were compelled to provide these for same-
sex weddings in states where the practice had been newly legalized (Figure 4.8). Proponents of 
state RFRA laws argued that people and businesses ought not be compelled to endorse 
practices that their religious beliefs hold to be immoral or indecent. They also indicated 
concerns that clergy might be compelled to officiate same-ǎŜȄ ƳŀǊǊƛŀƎŜǎ ŀƎŀƛƴǎǘ ǘƘŜƛǊ ǊŜƭƛƎƛƻƴΩǎ 
teachings. Opponents of RFRA laws argued that individuals and businesses should be required, 
per Obergefell v. Hodges, to serve same-sex marriages on an equal basis as a matter of ensuring 
the civil rights of gays and lesbian people, just as they would be obliged to cater or photograph 
an interracial marriage.23 It should be noted that religious organizations and clergy are not 
homogeneous in their view of marriage. For example, same-sex marriage is supported by 
Episcopalians, a sizable number of Methodists, and many leaders in the Jewish and Hindu 
faiths.24 
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Figure  4.8   One of the most recent notorious cases related to the free exercise clause involved 
an Oregon bakery whose owners refused to bake a wedding cake for a lesbian couple in January 
нлмоΣ ŎƛǘƛƴƎ ǘƘŜ ƻǿƴŜǊǎΩ ǊŜƭƛƎƛƻǳǎ ōŜƭƛŜŦǎΦ ¢ƘŜ ŎƻǳǇƭŜ ǿŀǎ ŜǾŜƴǘǳŀƭƭȅ ŀǿŀǊŘŜŘ ϷморΣллл ƛƴ 
damages as a result of the ongoing dispute. However, in a similar case, Masterpiece Cakeshop v. 
Colorado Civil Rights Commission, the U.S. Supreme Court ruled in favor of the baker's 
rights.(credit: modification of work by Bev Sykes) 

Despite ongoing controversy, however, the courts have consistently found some public 
interests sufficiently compelling to override the free exercise clause. For example, since the late 
ƴƛƴŜǘŜŜƴǘƘ ŎŜƴǘǳǊȅΣ ǘƘŜ ŎƻǳǊǘǎ ƘŀǾŜ ŎƻƴǎƛǎǘŜƴǘƭȅ ƘŜƭŘ ǘƘŀǘ ǇŜƻǇƭŜΩǎ ǊŜƭƛƎƛƻǳǎ ōŜƭƛŜŦǎ Řƻ ƴƻǘ 
exempt them from the general laws against polygamy, drug use, or human sacrifice. Yet, the 
public interest did not trump individual rights during the COVID-19 pandemic, when the 
Supreme Court overturned California's ban on indoor gatherings.25 Other potential acts in the 
name of religion that are also out of the question are drug use and human sacrifice. 

Freedom of Expression 

Although the remainder of the First Amendment protects four distinct rightsτfree speech, 
press, assembly, and petitionτwe generally think of these rights today as encompassing a right 
ǘƻ ŦǊŜŜŘƻƳ ƻŦ ŜȄǇǊŜǎǎƛƻƴΣ ǇŀǊǘƛŎǳƭŀǊƭȅ ǎƛƴŎŜ ǘƘŜ ǿƻǊƭŘΩǎ ǘŜŎƘƴƻƭƻƎƛŎŀƭ Ŝvolution has blurred the 
lines between oral and written communication (i.e., speech and press) in the centuries since 
the First Amendment was written and adopted. 

Controversies over freedom of expression were rare until the 1900s, even though government 
censorship was quite common. For example, during the Civil War, the Union post office refused 
to deliver newspapers that opposed the war or sympathized with the Confederacy, while 
allowing pro-war newspapers to be mailed. The emergence of photography and movies, in 
particular, led to new public concerns about morality, causing both state and federal politicians 
to censor lewd and otherwise improper content. At the same time, writers became more 
ambitious in their subject matter by including explicit references to sex and using obscene 
language, leading to government censorship of books and magazines. 
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Censorship reached its height during World War I. The United States was swept up in two 
waves of hysteria. Anti-German feeling was provoked by the actions of Germany and its allies 
leading up to the war, including the sinking of the RMS Lusitania and the Zimmerman Telegram, 
an effort by the Germans to conclude an alliance with Mexico against the United States. This 
concern was compounded in 1917 by the Bolshevik revolution against the more moderate 
interim government of Russia; the leaders of the Bolsheviks, most notably Vladimir Lenin, Leon 
Trotsky, and Joseph Stalin, withdrew from the war against Germany and called for communist 
revolutionaries to overthrow the capitalist, democratic governments in western Europe and 
North America. 

Americans who vocally supported the communist cause or opposed the war often found 
themselves in jail. In Schenck v. United States, the Supreme Court ruled that people 
encouraging young men to dodge the draft could be imprisoned for doing so, arguing that 
ǊŜŎƻƳƳŜƴŘƛƴƎ ǘƘŀǘ ǇŜƻǇƭŜ ŘƛǎƻōŜȅ ǘƘŜ ƭŀǿ ǿŀǎ ǘŀƴǘŀƳƻǳƴǘ ǘƻ άŦŀƭǎŜƭȅ ǎƘƻǳǘƛƴƎ ŦƛǊŜ ƛƴ ŀ 
ǘƘŜŀǘǊŜ ŀƴŘ ŎŀǳǎƛƴƎ ŀ ǇŀƴƛŎέ ŀƴŘ ǘƘǳǎ ǇǊŜǎŜƴǘŜŘ ŀ άŎƭŜŀǊ ŀƴŘ ǇǊŜǎŜƴǘ ŘŀƴƎŜǊέ ǘƻ ǇǳōƭƛŎ ƻǊŘŜǊΦ26 
Similarly, communists and other revolutionary anarchists and socialists during the Red Scare 
after the war were prosecuted under various state and federal laws for supporting the forceful 
or violent overthrow of government. This general approach to political speech remained in 
place for the next fifty years. 

Lƴ ǘƘŜ мфслǎΣ ƘƻǿŜǾŜǊΣ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ǊǳƭƛƴƎǎ ƻƴ ŦǊŜŜ ŜȄǇǊŜǎǎƛƻƴ ōŜŎŀƳŜ ƳƻǊŜ ƭƛōŜǊŀƭΣ ƛƴ 
response to the Vietnam War and the growing antiwar movement. In a 1969 case involving the 
Ku Klux Klan, Brandenburg v. Ohio, the Supreme Court found that only speech or writing that 
constituted a direct call or plan to imminent lawless action, an illegal act in the immediate 
future, could be suppressed; the mere advocacy of a hypothetical revolution was not enough.27 
The Supreme Court also found that various forms of symbolic speechτwearing clothing like an 
armband that carried a political symbol or raising a fist in the air, for exampleτwere subject to 
the same protections as written and spoken communication. More recently, symbolic speech 
related to the U.S. flag has engendered intense debate. Whether one should kneel during the 
national anthem, or ought to be able to burn the U.S. flag, are key questions. 

Milestone 

Burning the U.S. Flag 
Perhaps no act of symbolic speech has been as controversial in U.S. history as the burning of 
the flag (Figure 4.9). Citizens tend to revere the flag as a unifying symbol of the country in much 
the same way most people in Britain would treat the reigning queen (or king). States and the 
federal government have long had laws protecting the flag from being desecratedτdefaced, 
damaged, or otherwise treated with disrespect. Perhaps in part because of these laws, people 
who have wanted to drive home a point in opposition to U.S. government policies have found 
desecrating the flag a useful way to gain public and press attention to their cause. 
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Figure  4.9   On the eve of the 2008 election, a U.S. flag was burned in protest in New 
Hampshire. (credit: modification of work by Jennifer Parr) 

One such person was Gregory Lee Johnson, a member of various pro-communist and antiwar 
groups. In 1984, as part of a protest near the Republican National Convention in Dallas, Texas, 
Johnson set fire to a U.S. flag that another protestor had torn from a flagpole. He was arrested, 
ŎƘŀǊƎŜŘ ǿƛǘƘ άŘŜǎŜŎǊŀǘƛƻƴ ƻŦ ŀ ǾŜƴŜǊŀǘŜŘ ƻōƧŜŎǘέ όŀƳƻƴƎ ƻǘƘŜǊ ƻŦŦŜƴǎŜǎύΣ ŀƴŘ ŜǾŜƴǘǳŀƭƭȅ 
convicted of that offense. However, in 1989, the Supreme Court decided in Texas v. Johnson 
that burning the flag was a form of symbolic speech protected by the First Amendment and 
found the law, as applied to flag desecration, to be unconstitutional.28 

This court decision was strongly criticized, and Congress responded by passing a federal law, 
the Flag Protection Act, intended to overrule it; the act, too, was struck down as 
unconstitutional in 1990.29 Since then, Congress has tried and failed on several occasions to 
propose constitutional amendments allowing the states and federal government to re-
criminalize flag desecration. 

Should we amend the Constitution to allow Congress or the states to pass laws protecting the 
U.S. flag from desecration? Should we protect other national symbols as well, such as standing 
for the national anthem? Why or why not? 

Freedom of the press is an important component of the right to free expression as well. In Near 
v. Minnesota, an early case regarding press freedoms, the Supreme Court ruled that the 
government generally could not engage in prior restraint; that is, states and the federal 
government could not in advance prohibit someone from publishing something without a very 
compelling reason.30 This standard was reinforced in 1971 in the Pentagon Papers case, in 
which the Supreme Court found that the government could not prohibit the New York Times 
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and Washington Post newspapers from publishing the Pentagon Papers.31 These papers 
included materials from a secret history of the Vietnam War that had been compiled by the 
military. More specifically, the papers were compiled at the request of Secretary of Defense 
Robert McNamara and provided a study of U.S. political and military involvement in Vietnam 
from 1945 to 1967. Daniel Ellsberg famously released passages of the Papers to the press to 
show that the United States had secretly enlarged the scope of the war by bombing Cambodia 
and Laos among other deeds while lying to the American public about doing so. 

Although people who leak secret information to the media can still be prosecuted and 
punished, this does not generally extend to reporters and news outlets that pass that 
information on to the public. The Edward Snowden case is another good case in point. Snowden 
himself, rather than those involved in promoting the information that he shared, is the object 
of criminal prosecution. 

Furthermore, the courts have recognized that government officials and other public figures 
might try to silence press criticism and avoid unfavorable news coverage by threatening a 
lawsuit for defamation of character. In the 1964 New York Times v. Sullivan case, the Supreme 
Court decided that public figures needed to demonstrate not only that a negative press 
statement about them was untrue but also that the statement was published or made with 
ŜƛǘƘŜǊ ƳŀƭƛŎƛƻǳǎ ƛƴǘŜƴǘ ƻǊ άǊŜŎƪƭŜǎǎ ŘƛǎǊŜƎŀǊŘέ ŦƻǊ ǘƘŜ ǘǊǳǘƘΦ32 This ruling made it much harder 
for politicians to silence potential critics or to bankrupt their political opponents through the 
courts. 

The right to freedom of expression is not absolute; several key restrictions limit our ability to 
speak or publish opinions under certain circumstances. We have seen that the Constitution 
protects most forms of offensive and unpopular expression, particularly political speech; 
however, incitement ƻŦ ŀ ŎǊƛƳƛƴŀƭ ŀŎǘΣ άŦƛƎƘǘƛƴƎ ǿƻǊŘǎΣέ ŀƴŘ ƎŜƴǳƛƴŜ ǘƘǊŜŀǘǎ ŀǊŜ ƴƻǘ ǇǊƻǘŜŎǘŜŘΦ 
{ƻΣ ŦƻǊ ŜȄŀƳǇƭŜΣ ȅƻǳ ŎŀƴΩǘ Ǉƻƛƴǘ ŀǘ ǎƻƳŜƻƴŜ ƛƴ ŦǊƻƴǘ ƻŦ ŀƴ ŀƴƎǊȅ ŎǊƻǿŘ ŀƴŘ ǎƘƻǳǘΣ ά[ŜǘΩǎ ōŜŀǘ 
ǳǇ ǘƘŀǘ ƎǳȅΗέ !ƴŘ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ Ƙŀǎ ŀƭƭƻǿŜŘ ƭŀǿǎ ǘƘŀǘ ōŀƴ ǘƘǊŜŀǘŜƴƛƴƎ ǎȅƳōƻƭƛŎ ǎǇŜŜŎƘΣ 
ǎǳŎƘ ŀǎ ōǳǊƴƛƴƎ ŀ ŎǊƻǎǎ ƻƴ ǘƘŜ ƭŀǿƴ ƻŦ ŀƴ !ŦǊƛŎŀƴ !ƳŜǊƛŎŀƴ ŦŀƳƛƭȅΩǎ ƘƻƳŜ όFigure 4.10).33 
CƛƴŀƭƭȅΣ ŀǎ ǿŜΩǾŜ Ƨǳǎǘ ǎŜŜƴΣ ŘŜŦŀƳŀǘƛƻƴ ƻŦ ŎƘŀǊŀŎǘŜǊτwhether in written form (libel) or spoken 
form (slander)τis not protected by the First Amendment, so people who are subject to false 
accusations can sue to recover damages, although criminal prosecutions of libel and slander are 
uncommon. 
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Figure  4.10   The Supreme Court has allowed laws that ban threatening symbolic speech, such 
as burning crosses on the lawns of African American families, an intimidation tactic used by the 
Ku Klux Klan, pictured here at a meeting in Gainesville, Florida, on December 31, 1922. 

Another key exception to the right to freedom of expression is obscenity, acts or statements 
that are extremely offensive under current societal standards. Defining obscenity has been 
something of a challenge for the courts; Supreme Court Justice Potter Stewart famously said of 
obscenity, having watched pornography in the Supreme Court buildƛƴƎΣ άL ƪƴƻǿ ƛǘ ǿƘŜƴ L ǎŜŜ 
ƛǘΦέ Lƴǘƻ ǘƘŜ ŜŀǊƭȅ ǘǿŜƴǘƛŜǘƘ ŎŜƴǘǳǊȅΣ ǿǊƛǘǘŜƴ ǿƻǊƪ ǿŀǎ ŦǊŜǉǳŜƴǘƭȅ ōŀƴƴŜŘ ŀǎ ōŜƛƴƎ ƻōǎŎŜƴŜΣ 
including works by noted authors such as James Joyce and Henry Miller, although today it is 
rare for the courts to uphold obscenity charges for written material alone. In 1973, the 
{ǳǇǊŜƳŜ /ƻǳǊǘ ŜǎǘŀōƭƛǎƘŜŘ ǘƘŜ aƛƭƭŜǊ ǘŜǎǘ ŦƻǊ ŘŜŎƛŘƛƴƎ ǿƘŜǘƘŜǊ ǎƻƳŜǘƘƛƴƎ ƛǎ ƻōǎŎŜƴŜΥ άόŀύ 
whether the average person, applying contemporary community standards, would find that the 
work, taken as a whole, appeals to the prurient interest, (b) whether the work depicts or 
describes, in a patently offensive way, sexual conduct specifically defined by the applicable 
state law; and (c) whether the work, taken as a whole, lacks serious literary, artistic, political, or 
ǎŎƛŜƴǘƛŦƛŎ ǾŀƭǳŜΦέ34 However, the application of this standard has at times been problematic. In 
ǇŀǊǘƛŎǳƭŀǊΣ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ άŎƻƴǘŜƳǇƻǊŀǊȅ ŎƻƳƳǳƴƛǘȅ ǎǘŀƴŘŀǊŘǎέ ǊŀƛǎŜǎ ǘƘŜ Ǉƻǎǎƛōƛƭƛǘȅ ǘƘŀǘ 
obscenity varies from place to place; many people in New York or San Francisco might not bat 
an eye at something people in Memphis or Salt Lake City would consider offensive. The one 
form of obscenity that has been banned almost without challenge is child pornography, 
although even in this area the courts have found exceptions. 

The courts have allowed censorship of less-than-obscene content when it is broadcast over the 
airwaves, particularly when it is available for anyone to receive. In general, these restrictions on 
indecencyτa quality of acts or statements that offend societal norms or may be harmful to 
minorsτapply only to radio and television programming broadcast when children might be in 
the audience, although most cable and satellite channels follow similar standards for 
commercial reasons. An infamous case of televised indecency occurred during the halftime 
show of the 2004 Super Bowl, during a performance by singer Janet Jackson in which a part of 
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her clothing was removed by fellow performer Justin Timberlake, revealing her right breast. The 
network responsible for the broadcast, CBS, was ultimately presented with a fine of $550,000 
by the Federal Communications Commission, the government agency that regulates television 
broadcasting. However, CBS was not ultimately required to pay. 

On the other hand, in 1997, the NBC network showed a broadcast of {ŎƘƛƴŘƭŜǊΩǎ [ƛǎǘ, a film 
depicting events during the Holocaust in Nazi Germany, without any editing, so it included 
graphic nudity and depictions of violence. NBC was not fined or otherwise punished, suggesting 
there is no uniform standard for indecency. Similarly, in the 1990s Congress compelled 
ǘŜƭŜǾƛǎƛƻƴ ōǊƻŀŘŎŀǎǘŜǊǎ ǘƻ ƛƳǇƭŜƳŜƴǘ ŀ ǘŜƭŜǾƛǎƛƻƴ ǊŀǘƛƴƎǎ ǎȅǎǘŜƳΣ ŜƴŦƻǊŎŜŘ ōȅ ŀ ά±-/ƘƛǇέ ƛƴ 
televisions and cable boxes, so parents could better control the television programming their 
children might watch. However, similar efforts to regulate indecent content on the Internet to 
protect children from pornography have largely been struck down as unconstitutional. This 
outcome suggests that technology has created new avenues for obscene material to be 
ŘƛǎǎŜƳƛƴŀǘŜŘΦ ¢ƘŜ /ƘƛƭŘǊŜƴΩǎ LƴǘŜǊƴŜǘ tǊƻǘŜŎǘƛƻƴ !ŎǘΣ ƘƻǿŜǾŜǊΣ ǊŜǉǳƛǊŜǎ Yς12 schools and 
public libraries receiving Internet access using special E-rate discounts to filter or block access 
to obscene material and other material deemed harmful to minors, with certain exceptions. 

The courts have also allowed laws that forbid or compel certain forms of expression by 
businesses, such as laws that require the disclosure of nutritional information on food and 
beverage containers and warning labels on tobacco products (Figure 4.11). The federal 
government requires the prices advertised for airline tickets to include all taxes and fees. Many 
states regulate advertising by lawyers. And, in general, false or misleading statements made in 
connection with a commercial transaction can be illegal if they constitute fraud. 

 

CƛƎǳǊŜ  пΦмм   ¢ƘŜ ǎǳǊƎŜƻƴ ƎŜƴŜǊŀƭΩǎ warning label on a box of cigarettes is mandated by the 
Food and Drug Administration. The United States was the first nation to require a health 
warning on cigarette packages. (credit: Debora Cartagena, Centers for Disease Control and 
Prevention) 

Furthermore, the courts have ruled that, although public school officials are government actors, 
the First Amendment freedom of expression rights of children attending public schools are 
somewhat limited. In particular, in Tinker v. Des Moines (1969) and Hazelwood v. Kuhlmeier 
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όмфууύΣ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ Ƙŀǎ ǳǇƘŜƭŘ ǊŜǎǘǊƛŎǘƛƻƴǎ ƻƴ ǎǇŜŜŎƘ ǘƘŀǘ ŎǊŜŀǘŜǎ άǎǳōǎǘŀƴǘƛŀƭ 
ƛƴǘŜǊŦŜǊŜƴŎŜ ǿƛǘƘ ǎŎƘƻƻƭ ŘƛǎŎƛǇƭƛƴŜ ƻǊ ǘƘŜ ǊƛƎƘǘǎ ƻŦ ƻǘƘŜǊǎέ35 ƻǊ ƛǎ άǊŜŀǎƻƴŀōƭȅ ǊŜƭŀǘŜŘ ǘƻ 
ƭŜƎƛǘƛƳŀǘŜ ǇŜŘŀƎƻƎƛŎŀƭ ŎƻƴŎŜǊƴǎΦέ36 For example, the content of school-sponsored activities like 
school newspapers and speeches delivered by students can be controlled, either for the 
purposes of instructing students in proper adult behavior or to deter conflict between students. 

Free expression includes the right to assemble peaceably and the right to petition government 
officials. This right even extends to members of groups whose views most people find 
abhorrent, such as American Nazis and the vehemently anti-LGBTQ Westboro Baptist Church, 
whose members have become known for their protests at the funerals of U.S. soldiers who 
have died fighting in the war on terror.37 Free expressionτalthough a broad rightτis subject to 
certain constraints to balance it against the interests of public order. In particular, the nature, 
place, and timing of protestsτbut not their substantive contentτare subject to reasonable 
limits. The courts have ruled that while people may peaceably assemble in a place that is a 
public forum, not all public property is a public forum. For example, the inside of a government 
office building or a college classroomτparticularly while someone is teachingτis not generally 
considered a public forum. 

Rallies and protests on land that has other dedicated uses, such as roads and highways, can be 
limited to groups that have secured a permit in advance, and those organizing large gatherings 
may be required to give sufficient notice so government authorities can ensure there is enough 
security available. However, any such regulation must be viewpoint-neutral; the government 
may not treat one group differently than another because of its opinions or beliefs. For 
example, the goverƴƳŜƴǘ ŎŀƴΩǘ ǇŜǊƳƛǘ ŀ Ǌŀƭƭȅ ōȅ ŀ ƎǊƻǳǇ ǘƘŀǘ ŦŀǾƻǊǎ ŀ ƎƻǾŜǊƴƳŜƴǘ ǇƻƭƛŎȅ ōǳǘ 
forbid opponents from staging a similar rally. Finally, there have been controversial situations in 
which government agencies have established free-speech zones for protesters during political 
conventions, presidential visits, and international meetings in areas that are arguably selected 
to minimize their public audience or to ensure that the subjects of the protests do not have to 
encounter the protesters. 

THE SECOND AMENDMENT 

There has been increased conflict over the Second Amendment in recent years due to school 
shootings and gun violence. As a result, gun rights have become a highly charged political issue. 
The text of the Second Amendment is among the shortest of those included in the Constitution: 

ά! ǿŜƭƭ ǊŜƎǳƭŀǘŜŘ aƛƭƛǘƛŀΣ ōŜƛƴƎ ƴŜŎŜǎǎŀǊȅ ǘƻ ǘƘŜ ǎŜŎǳǊƛǘȅ ƻŦ ŀ ŦǊŜŜ {ǘŀǘŜΣ ǘƘŜ ǊƛƎƘǘ ƻŦ 
ǘƘŜ ǇŜƻǇƭŜ ǘƻ ƪŜŜǇ ŀƴŘ ōŜŀǊ !ǊƳǎΣ ǎƘŀƭƭ ƴƻǘ ōŜ ƛƴŦǊƛƴƎŜŘΦέ 

But the relative simplicity of its text has not kept it from controversy; arguably, the Second 
Amendment has become controversial in large part because of its text. Is this amendment 
ƳŜǊŜƭȅ ŀ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ǘƘŜ ǊƛƎƘǘ ƻŦ ǘƘŜ ǎǘŀǘŜǎ ǘƻ ƻǊƎŀƴƛȊŜ ŀƴŘ ŀǊƳ ŀ άǿŜƭƭ ǊŜƎǳƭŀǘŜŘ Ƴƛƭƛǘƛŀέ ŦƻǊ 
ŎƛǾƛƭ ŘŜŦŜƴǎŜΣ ƻǊ ƛǎ ƛǘ ŀ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ŀ άǊƛƎƘǘ ƻŦ ǘƘŜ ǇŜƻǇƭŜέ ŀǎ ŀ ǿƘƻƭŜ ǘƻ ƛƴŘƛǾƛŘǳŀƭƭȅ ōŜŀǊ ŀǊƳǎΚ 

Before the Civil War, this would have been a nearly meaningless distinction. In most states at 
that time, White males of military age were considered part of the militia, liable to be called for 
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service to put down rŜōŜƭƭƛƻƴǎ ƻǊ ƛƴǾŀǎƛƻƴǎΣ ŀƴŘ ǘƘŜ ǊƛƎƘǘ άǘƻ ƪŜŜǇ ŀƴŘ ōŜŀǊ !ǊƳǎέ ǿŀǎ 
considered a common-law right inherited from English law that predated the federal and state 
constitutions. The Constitution was not seen as a limitation on state power, and since the states 
expected all free men to keep arms as a matter of course, what gun control there was mostly 
ǊŜǾƻƭǾŜŘ ŀǊƻǳƴŘ ŜƴǎǳǊƛƴƎ ŜƴǎƭŀǾŜŘ ǇŜƻǇƭŜ όŀƴŘ ǘƘŜƛǊ ŀōƻƭƛǘƛƻƴƛǎǘ ŀƭƭƛŜǎύ ŘƛŘƴΩǘ ƘŀǾŜ ƎǳƴǎΦ 

With the beginning of selective incorporation after the Civil War, debates over the Second 
Amendment were reinvigorated. In the meantime, as part of their Black codes designed to 
reintroduce most of the trappings of slavery, several southern states adopted laws that 
restricted the carrying and ownership of weapons by formerly enslaved people. Despite 
acknowledging a common-law individual right to keep and bear arms, in 1876 the Supreme 
Court declined, in United States v. Cruickshank, to intervene to ensure the states would respect 
it.38 

In the following decades, states gradually began to introduce laws to regulate gun ownership. 
Federal gun control laws began to be introduced in the 1930s in response to organized crime, 
with stricter laws that regulated most commerce and trade in guns coming into force in the 
wake of the street protests of the 1960s. In the early 1980s, following an assassination attempt 
on President Ronald Reagan, laws requiring background checks for prospective gun buyers were 
ǇŀǎǎŜŘΦ 5ǳǊƛƴƎ ǘƘƛǎ ǇŜǊƛƻŘΣ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴǎ ǊŜƎŀǊŘƛƴƎ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ ǘƘŜ {ŜŎƻƴŘ 
Amendment were ambiguous at best. In United States v. Miller, the Supreme Court upheld the 
мфоп bŀǘƛƻƴŀƭ CƛǊŜŀǊƳǎ !ŎǘΩǎ ǇǊƻƘƛōƛǘƛƻƴ ƻŦ ǎŀǿŜŘ-off shotguns, largely on the basis that 
ǇƻǎǎŜǎǎƛƻƴ ƻŦ ǎǳŎƘ ŀ Ǝǳƴ ǿŀǎ ƴƻǘ ǊŜƭŀǘŜŘ ǘƻ ǘƘŜ Ǝƻŀƭ ƻŦ ǇǊƻƳƻǘƛƴƎ ŀ άǿŜƭƭ ǊŜƎǳƭŀǘŜŘ ƳƛƭƛǘƛŀΦέ39 
This finding was generally interpreted as meaning that the Second Amendment protected the 
right of the states to organize a militia, rather than an individual right, and thus lower courts 
generally found most firearm regulationsτincluding some city and state laws that virtually 
outlawed the private ownership of firearmsτto be constitutional. 

However, in 2008, in a narrow 5ς4 decision on District of Columbia v. Heller, the Supreme Court 
found that at least some gun control laws did violate the Second Amendment and that this 
amendment ŘƻŜǎ ǇǊƻǘŜŎǘ ŀƴ ƛƴŘƛǾƛŘǳŀƭΩǎ ǊƛƎƘǘ ǘƻ ƪŜŜǇ ŀƴŘ ōŜŀǊ ŀǊƳǎΣ ŀǘ ƭŜŀǎǘ ƛƴ ǎƻƳŜ 
circumstancesτƛƴ ǇŀǊǘƛŎǳƭŀǊΣ άŦƻǊ ǘǊŀŘƛǘƛƻƴŀƭƭȅ ƭŀǿŦǳƭ ǇǳǊǇƻǎŜǎΣ ǎǳŎƘ ŀǎ ǎŜƭŦ-defense within the 
ƘƻƳŜΦέ40 Because the District of Columbia is not a state, this decision immediately applied the 
right only to the federal government and territorial governments. Two years later, in McDonald 
v. Chicago, the Supreme Court overturned the Cruickshank decision (5ς4) and again found that 
the right to bear arms was a fundamental right incorporated against the states, meaning that 
state regulation of firearms might, in some circumstances, be unconstitutional. In 2015, 
however, the Supreme Court alƭƻǿŜŘ ǎŜǾŜǊŀƭ ƻŦ {ŀƴ CǊŀƴŎƛǎŎƻΩǎ ǎǘǊƛŎǘ Ǝǳƴ ŎƻƴǘǊƻƭ ƭŀǿǎ ǘƻ 
remain in place, suggesting thatτas in the case of rights protected by the First Amendmentτ
the courts will not treat gun rights as absolute (Figure 4.12).41 Elsewhere in the political system, 
the gun issue remains similarly unsettled. However, in the wake of especially traumatic 
shootings at a Las Vegas outdoor concert and at a school in Parkland, Florida, there has been 
increased activism around gun control and community safety, especially among the young.42 
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CƛƎǳǊŜ  пΦмн   ! άbƻ CƛǊŜŀǊƳǎέ ǎƛƎƴ ƛǎ ǇƻǎǘŜŘ ŀǘ .ƛƴƎƘŀƳǘƻƴ tŀǊƪ ƛƴ aŜƳǇƘƛǎΣ ¢ŜƴƴŜǎǎŜŜΣ 
demonstrating that the right to possess a gun is not absolute. (credit: modification of work by 
Thomas R Machnitzki) 

THE THIRD AMENDMENT 

The Third Amendment says in full: 

άbƻ {ƻƭŘƛŜǊ ǎƘŀƭƭΣ ƛƴ ǘƛƳŜ ƻŦ ǇŜŀŎŜ ōŜ ǉǳŀǊǘŜǊŜŘ ƛƴ ŀƴȅ ƘƻǳǎŜΣ ǿƛǘƘƻǳǘ ǘƘŜ ŎƻƴǎŜƴǘ ƻŦ 
ǘƘŜ hǿƴŜǊΣ ƴƻǊ ƛƴ ǘƛƳŜ ƻŦ ǿŀǊΣ ōǳǘ ƛƴ ŀ ƳŀƴƴŜǊ ǘƻ ōŜ ǇǊŜǎŎǊƛōŜŘ ōȅ ƭŀǿΦέ 

Most people consider this provision of the Constitution obsolete and unimportant. However, it 
is worthwhile to note its relevance in the context of the time: citizens remembered having their 
cities and towns occupied by British soldiers and mercenaries during the Revolutionary War, 
and they viewed the British laws that required the colonists to house soldiers particularly 
offensive, to the point that it had been among the grievances listed in the Declaration of 
Independence. 

Today it seems unlikely the federal government would need to house military forces in civilian 
lodgings against the will of property owners or tenants; however, perhaps in the same way we 
consider the Second and Fourth amendments, we can think of the Third Amendment as 
ǊŜŦƭŜŎǘƛƴƎ ŀ ōǊƻŀŘŜǊ ƛŘŜŀ ǘƘŀǘ ƻǳǊ ƘƻƳŜǎ ƭƛŜ ǿƛǘƘƛƴ ŀ άȊƻƴŜ ƻŦ ǇǊƛǾŀŎȅέ ǘƘŀǘ ƎƻǾŜǊƴƳŜƴǘ ƻŦŦƛŎƛŀƭǎ 
should not violate unless absolutely necessary. 

THE FOURTH AMENDMENT 

The Fourth Amendment sits at the boundary between general individual freedoms and the 
ǊƛƎƘǘǎ ƻŦ ǘƘƻǎŜ ǎǳǎǇŜŎǘŜŘ ƻŦ ŎǊƛƳŜǎΦ ²Ŝ ǎŀǿ ŜŀǊƭƛŜǊ ǘƘŀǘ ǇŜǊƘŀǇǎ ƛǘ ǊŜŦƭŜŎǘǎ WŀƳŜǎ aŀŘƛǎƻƴΩǎ 
broader concern about establishing an expectation of privacy from government intrusion at 
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home. Another way to think of the Fourth Amendment is that it protects us from overzealous 
efforts by law enforcement to root out crime by ensuring that police have good reason before 
they ƛƴǘǊǳŘŜ ƻƴ ǇŜƻǇƭŜΩǎ ƭƛǾŜǎ ǿƛǘƘ ŎǊƛƳƛƴŀƭ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎΦ 

The text of the Fourth Amendment is as follows: 

ά¢ƘŜ ǊƛƎƘǘ ƻŦ ǘƘŜ ǇŜƻǇƭŜ ǘƻ ōŜ ǎŜŎǳǊŜ ƛƴ ǘƘŜƛǊ ǇŜǊǎƻƴǎΣ ƘƻǳǎŜǎΣ ǇŀǇŜǊǎΣ ŀƴŘ ŜŦŦŜŎǘǎΣ 
against unreasonable searches and seizures, shall not be violated, and no Warrants 
shall issue, but upon probable cause, supported by Oath or affirmation, and 
particularly describing the place to be searched, and the persons or things to be 
ǎŜƛȊŜŘΦέ 

The amendment places limits on both searches and seizures: Searches are efforts to locate 
documents and contraband. Seizures are the taking of these items by the government for use 
as evidence in a criminal prosecution (or, in the case of a person, the detention or taking of the 
person into custody). 

In either case, the amendment indicates that government officials are required to apply for and 
receive a search warrant prior to a search or seizure; this warrant is a legal document, signed by 
a judge, allowing police to search and/or seize persons or property. Since the 1960s, however, 
the Supreme Court has issued a series of rulings limiting the warrant requirement in situations 
ǿƘŜǊŜ ŀ ǇŜǊǎƻƴ Ŏŀƴ ōŜ ǎŀƛŘ ǘƻ ƭŀŎƪ ŀ άǊŜŀǎƻƴŀōƭŜ ŜȄǇŜŎǘŀǘƛƻƴ ƻŦ ǇǊƛǾŀŎȅέ ƻǳǘǎƛŘŜ ǘƘŜ ƘƻƳŜΦ 
Police can also search and/or seize people or property without a warrant if the owner or renter 
consents to the search, if there is a reasonable expectation that evidence may be destroyed or 
tampered with before a warrant can be issued (i.e., exigent circumstances), or if the items in 
question are in plain view of government officials. 

Furthermore, the courts have found that police do not generally need a warrant to search the 
passenger compartment of a car (Figure 4.13), or to search people entering the United States 
from another country.43 When a warrant is needed, law enforcement officers do not need 
enough evidence to secure a conviction, but they must demonstrate to a judge that there is 
probable cause to believe a crime has been committed or evidence will be found. Probable 
cause is the legal standard for determining whether a search or seizure is constitutional or a 
crime has been committed; it is a lower threshold than the standard of proof at a criminal trial. 

Critics have argued that this requirement is not very meaningful because law enforcement 
officers are almost always able to get a search warrant when they request one. On the other 
ƘŀƴŘΣ ǎƛƴŎŜ ǿŜ ǿƻǳƭŘƴΩǘ ŜȄǇŜŎǘ ǘƘŜ ǇƻƭƛŎŜ ǘƻ ǿŀǎǘŜ ǘƘŜƛǊ ǘƛƳŜ ƻǊ ŀ ƧǳŘƎŜΩǎ ǘƛƳŜ ǘǊȅƛƴƎ ǘƻ ƎŜǘ 
search warrants that are unlikely to be granted, perhaps the high rate at which they get them 
should not be so surprising. The use of "no-knock" warrants based on the premise that a 
suspect would destroy drug evidence has recently been curtailed after the wrongful killing of 
Breonna Taylor by police serving such a warrant.44 , 45 
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Figure  4.13   A state police officer conducting a traffic stop near Walla Walla, Washington. 
(credit: modification of work by Richard Bauer) 

What happens if the police conduct an illegal search or seizure without a warrant and find 
evidence of a crime? In the 1961 Supreme Court case Mapp v. Ohio, the court decided that 
ŜǾƛŘŜƴŎŜ ƻōǘŀƛƴŜŘ ǿƛǘƘƻǳǘ ŀ ǿŀǊǊŀƴǘ ǘƘŀǘ ŘƛŘƴΩǘ Ŧŀƭƭ ǳƴŘŜǊ ƻƴŜ ƻŦ ǘƘŜ ŜȄŎŜǇǘions mentioned 
above could not be used as evidence in a state criminal trial, giving rise to the broad application 
of what is known as the exclusionary rule, which was first established in 1914 on a federal level 
in Weeks v. United States.46 ¢ƘŜ ŜȄŎƭǳǎƛƻƴŀǊȅ ǊǳƭŜ ŘƻŜǎƴΩǘ Ƨǳǎǘ ŀǇǇƭȅ ǘƻ ŜǾƛŘŜƴŎŜ ŦƻǳƴŘ ƻǊ ǘƻ 
items or people seized without a warrant (or falling under an exception noted above); it also 
applies to any evidence developed or discovered as a result of the illegal search or seizure. 

For example, if police search your home without a warrant, find bank statements showing large 
cash deposits on a regular basis, and discover you are engaged in some other crime in which 
they were previously unaware (e.g., blackmail, drugs, or prostitution), they can neither use the 
bank statements as evidence of criminal activity, nor prosecute you for the crimes they 
discovered during the illegal search. This extension of the exclusionary rule is sometimes called 
ǘƘŜ άŦǊǳƛǘ ƻŦ ǘƘŜ Ǉƻƛǎƻƴƻǳǎ ǘǊŜŜΣέ ōŜŎŀǳǎŜ Ƨǳǎǘ ŀǎ ǘƘŜ ƳŜǘŀǇƘƻǊƛŎŀƭ ǘǊŜŜ όƛΦŜΦΣ ǘƘŜ ƻǊƛƎƛƴŀƭ ǎŜŀǊŎƘ 
or seizure) is poisoned, so is anything that grows out of it.47 

However, like the requirement for a search warrant, the exclusionary rule does have 
exceptions. The courts have allowed evidence to be used that was obtained without the 
necessary legal procedures in circumstances where police executed warrants they believed 
ǿŜǊŜ ŎƻǊǊŜŎǘƭȅ ƎǊŀƴǘŜŘ ōǳǘ ƛƴ ŦŀŎǘ ǿŜǊŜ ƴƻǘ όάƎƻƻŘ ŦŀƛǘƘέ ŜȄŎŜǇǘƛƻƴύΣ ŀƴŘ ǿƘŜƴ ǘƘŜ ŜǾƛŘŜƴŎŜ 
ǿƻǳƭŘ ƘŀǾŜ ōŜŜƴ ŦƻǳƴŘ ŀƴȅǿŀȅ ƘŀŘ ǘƘŜȅ ŦƻƭƭƻǿŜŘ ǘƘŜ ƭŀǿ όάƛƴŜǾƛǘŀōƭŜ ŘƛǎŎƻǾŜǊȅέύΦ 

The requirement of probable cause also applies to arrest warrants. A person cannot generally 
be detained by police or taken into custody without a warrant, although most states allow 
police to arrest someone suspected of a felony crime without a warrant so long as probable 
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cause exists, and police can arrest people for minor crimes or misdemeanors they have 
witnessed themselves. 

The Supreme Court's 2012 and 2018 decisions in United States v. Jones and Carpenter v. United 
States extended the prohibition of illegal search and seizure to warrantless location tracking, 
either by installing a GPS device, as in the Jones case, or by accessing that information provided 
to cellular companies, as in Carpenter. 

4.3   The Rights of Suspects 

Learning Objectives 

By the end of this section, you will be able to: 

ω Identify the rights of those suspected or accused of criminal activity 

ω Explain how Supreme Court decisions transformed the rights of the accused 

ω Explain why the Eighth Amendment is controversial regarding capital punishment 

In addition to protecting the personal freedoms of individuals, the Bill of Rights protects those 
suspected or accused of crimes from various forms of unfair or unjust treatment. The 
ǇǊƻƳƛƴŜƴŎŜ ƻŦ ǘƘŜǎŜ ǇǊƻǘŜŎǘƛƻƴǎ ƛƴ ǘƘŜ .ƛƭƭ ƻŦ wƛƎƘǘǎ Ƴŀȅ ǎŜŜƳ ǎǳǊǇǊƛǎƛƴƎΦ DƛǾŜƴ ǘƘŜ ŎƻƭƻƴƛǎǘǎΩ 
experience of what they believed to be unjust rule by British authorities, however, and the use 
of the legal system to punish rebels and their sympathizers for political offenses, the impetus to 
ensure fair, just, and impartial treatment to everyone accused of a crimeτno matter how 
unpopularτis perhaps more understandable. What is more, the revolutionaries, and the 
eventual framers of the Constitution, wanted to keep the best features of English law as well. 

In addition to the protections outlined in the Fourth Amendment, which largely pertain to 
investigations conducted before someone has been charged with a crime, the next four 
amendments pertain to those suspected, accused, or convicted of crimes, as well as people 
engaged in other legal disputes. At every stage of the legal process, the Bill of Rights 
incorporates protections for these people. 

THE FIFTH AMENDMENT 

Many of the provisions dealing with the rights of the accused are included in the Fifth 
Amendment; accordingly, it is one of the longest in the Bill of Rights. The Fifth Amendment 
states in full: 

άbƻ ǇŜǊǎƻƴ ǎƘŀƭƭ ōŜ ƘŜƭŘ ǘƻ ŀƴǎǿŜǊ ŦƻǊ ŀ ŎŀǇƛǘŀƭΣ ƻǊ ƻǘƘŜǊǿƛǎŜ ƛƴŦŀƳƻǳǎ ŎǊƛƳŜΣ ǳƴƭŜǎǎ 
on a presentment or indictment of a Grand Jury, except in cases arising in the land or 
naval forces, or in the Militia, when in actual service in time of War or public danger; 
nor shall any person be subject for the same offence to be twice put in jeopardy of 
life or limb; nor shall be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, without due process of law; nor 
ǎƘŀƭƭ ǇǊƛǾŀǘŜ ǇǊƻǇŜǊǘȅ ōŜ ǘŀƪŜƴ ŦƻǊ ǇǳōƭƛŎ ǳǎŜΣ ǿƛǘƘƻǳǘ Ƨǳǎǘ ŎƻƳǇŜƴǎŀǘƛƻƴΦέ 
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The first clause requires that serious crimes be prosecuted only after an indictment has been 
issued by a grand jury. However, several exceptions are permitted as a result of the evolving 
interpretation and understanding of this amendment by the courts, given the Constitution is a 
living document. First, the courts have generally found this requirement to apply only to 
felonies; less serious crimes can be tried without a grand jury proceeding. Second, this provision 
of the Bill of Rights does not apply to the states because it has not been incorporated; many 
states instead require a judge to hold a preliminary hearing to decide whether there is enough 
evidence to hold a full trial. Finally, members of the armed forces who are accused of crimes 
are not entitled to a grand jury proceeding. 

The Fifth Amendment also protects individuals against double jeopardy, a process that subjects 
a suspect to prosecution twice for the same criminal act. No one who has been acquitted 
(found not guilty) of a crime can be prosecuted again for that crime. But the prohibition against 
double jeopardy has its own exceptions. The most notable is that it prohibits a second 
prosecution only at the same level of government (federal or state) as the first; the federal 
government can try you for violating federal law, even if a state or local court finds you not 
guilty of the same action. For example, in the early 1990s, several Los Angeles police officers 
accused of brutally beating motorist Rodney King during his arrest were acquitted of various 
ŎƘŀǊƎŜǎ ƛƴ ŀ ǎǘŀǘŜ ŎƻǳǊǘΣ ōǳǘ ǎƻƳŜ ǿŜǊŜ ƭŀǘŜǊ ŎƻƴǾƛŎǘŜŘ ƛƴ ŀ ŦŜŘŜǊŀƭ ŎƻǳǊǘ ƻŦ ǾƛƻƭŀǘƛƴƎ YƛƴƎΩǎ ŎƛǾƛƭ 
rights. 

The double jeopardy rule does not prevent someone from recovering damages in a civil caseτa 
legal dispute between individuals over a contract or compensation for an injuryτthat results 
from a criminal act, even if the person accused of that act is found not guilty. One famous case 
from the 1990s involved former football star and television personality O. J. Simpson. Simpson, 
although acquitted of the murders of his ex-wife Nicole Brown and her friend Ron Goldman in a 
criminal court, was later found to be responsible for their deaths in a subsequent civil case and 
as a result was forced to forfeit most of his wealth to pay damages to their families. 

Perhaps the most famous provision of the Fifth Amendment is its protection against self-
incrimination, or the right to remain silent. This provision is so well known that we have a 
ǇƘǊŀǎŜ ŦƻǊ ƛǘΥ άǘŀƪƛƴƎ ǘƘŜ CƛŦǘƘΦέ tŜƻǇƭŜ ƘŀǾŜ ǘƘŜ ǊƛƎƘǘ ƴƻǘ ǘƻ ƎƛǾŜ ŜǾƛŘŜƴŎŜ ƛƴ ŎƻǳǊǘ ƻǊ ǘƻ ƭŀǿ 
enforcement officers that might constitute an admission of guilt or responsibility for a crime. 
Moreover, in a criminal trial, if someone does not testify in their own defense, the prosecution 
cannot use that failure to testify as evidence of guilt or imply that an innocent person would 
testify. This provision became embedded in the public consciousness following the Supreme 
/ƻǳǊǘΩǎ мфсс ǊǳƭƛƴƎ ƛƴ Miranda v. Arizona, whereby suspects were required to be informed of 
their most important rights, including the right against self-incrimination, before being 
interrogated in police custody.48 However, contrary to some media depictions of the Miranda 
warning, law enforcement officials do not necessarily have to inform suspects of their rights 
before they are questioned in situations where they are free to leave. 

[ƛƪŜ ǘƘŜ CƻǳǊǘŜŜƴǘƘ !ƳŜƴŘƳŜƴǘΩǎ ŘǳŜ ǇǊƻŎŜǎǎ ŎƭŀǳǎŜΣ ǘƘŜ CƛŦǘƘ !ƳŜƴŘƳŜƴǘ ǇǊƻƘƛōƛǘǎ ǘƘŜ 
ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ŦǊƻƳ ŘŜǇǊƛǾƛƴƎ ǇŜƻǇƭŜ ƻŦ ǘƘŜƛǊ άƭƛŦŜΣ ƭƛōŜǊǘȅΣ ƻǊ ǇǊƻǇŜǊǘȅΣ ǿƛǘƘƻǳǘ ŘǳŜ 
ǇǊƻŎŜǎǎ ƻŦ ƭŀǿΦέ wŜŎŀƭƭ that due process is a guarantee that people will be treated fairly and 
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impartially by government officials when the government seeks to fine or imprison them or 
take their personal property away from them. The courts have interpreted this provision to 
mean that government officials must establish consistent, fair procedures to decide when 
ǇŜƻǇƭŜΩǎ ŦǊŜŜŘƻƳǎ ŀǊŜ ƭƛƳƛǘŜŘΦ Lƴ ƻǘƘŜǊ ǿƻǊŘǎΣ ŎƛǘƛȊŜƴǎ Ŏŀƴƴƻǘ ōŜ ŘŜǘŀƛƴŜŘΣ ǘƘŜƛǊ ŦǊŜŜŘƻƳ 
limited, or their property taken arbitrarily or on a whim by police or other government officials. 
As a result, an entire body of procedural safeguards comes into play for the legal prosecution of 
crimes. However, the Patriot Act, passed into law after the 9/11 terrorist attacks, somewhat 
altered this notion. 

The final provision of the Fifth Amendment has little to do with crime at all. The takings clause 
ǎŀȅǎ ǘƘŀǘ άǇǊƛǾŀǘŜ ǇǊƻǇŜǊǘȅ ώŎŀƴƴƻǘϐ ōŜ ǘŀƪŜƴ ŦƻǊ ǇǳōƭƛŎ ǳǎŜΣ ǿƛǘƘƻǳǘ Ƨǳǎǘ ŎƻƳǇŜƴǎŀǘƛƻƴΦέ ¢Ƙƛǎ 
ǇǊƻǾƛǎƛƻƴΣ ŀƭƻƴƎ ǿƛǘƘ ǘƘŜ ŘǳŜ ǇǊƻŎŜǎǎ ŎƭŀǳǎŜΩǎ ǇǊƻǾƛǎƛƻƴǎ ƭƛƳƛǘƛƴƎ ǘƘŜ ǘŀƪƛƴƎ ƻŦ ǇǊƻǇŜǊǘȅ, can be 
ǾƛŜǿŜŘ ŀǎ ŀ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ƛƴŘƛǾƛŘǳŀƭǎΩ ŜŎƻƴƻƳƛŎ ƭƛōŜǊǘȅΥ ǘƘŜƛǊ ǊƛƎƘǘ ǘƻ ƻōǘŀƛƴΣ ǳǎŜΣ ŀƴŘ ǘǊŀŘŜ 
tangible and intangible property for their own benefit. For example, you have the right to trade 
your knowledge, skills, and labor for money through work or the use of your property, or trade 
money or goods for other things of value, such as clothing, housing, education, or food. 

! ǎƛƎƴƛŦƛŎŀƴǘ ǊŜŎŜƴǘ ŎƻƴǘǊƻǾŜǊǎȅ ƻǾŜǊ ŜŎƻƴƻƳƛŎ ƭƛōŜǊǘȅ Ƙŀǎ ōŜŜƴ ǎǇŀǊƪŜŘ ōȅ ŎƛǘƛŜǎΩ ŀƴŘ ǎǘŀǘŜǎΩ 
use of the power of eminent domain to take property for redevelopment. Traditionally, the 
main use of eminent domain was to obtain property for transportation corridors like railroads, 
highways, canals and reservoirs, and pipelines, which require fairly straight routes to be 
efficient. Because any single property owner could effectively block a particular route or extract 
an unfair price for land if it was the last piece needed to assemble a route, there are reasonable 
arguments for using eminent domain as a last resort in these circumstances, particularly for 
projects that convey substantial benefits to the public at large. 

However, increasingly eminent domain has been used to allow economic development, with 
beneficiaries ranging from politically connected big businesses such as car manufacturers 
building new factories to highly profitable sports teams seeking ever-more-luxurious stadiums 
(Figure 4.14). And, while we traditionally think of property owners as relatively well-off people 
who can ŦŜƴŘ ŦƻǊ ǘƘŜƳǎŜƭǾŜǎ ƛƴ ǘƘŜ ǇƻƭƛǘƛŎŀƭ ǎȅǎǘŜƳ ŀƴŘ ǿƘƻǎŜ ǊƛƎƘǘǎ ŘƻƴΩǘ ƴŜŎŜǎǎŀǊƛƭȅ ƴŜŜŘ 
protecting, these cases frequently pit lower- and middle-class homeowners against 
multinational corporations or multimillionaires with the ear of city and state officials. In a 
notorious 2005 case, Kelo v. City of New London, the Supreme Court sided with municipal 
officials taking homes in a middle-class neighborhood to obtain land for a large pharmaceutical 
ŎƻƳǇŀƴȅΩǎ ŎƻǊǇƻǊŀǘŜ ŎŀƳǇǳǎΦ49 Ultimately, the campus was not built on the seized land and 
the case led to a public backlash against the use of eminent domain and legal changes in many 
states, making it harder for cities to take property from one private party and give it to another 
for economic redevelopment purposes. Eminent domain has once again become a salient issue 
in the context of the Trump administration's attempt to use the doctrine to seize several 
parcels of private property for the proposed border wall.50 
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Figure  4.14   AT&T Stadium in Arlington, Texas, sits on land taken by eminent domain. (credit: 
John Purget) 

Some disputes over economic liberty have gone beyond the idea of eminent domain. In the 
past few years, companies seeking to offer profitable services online such as direct sales by 
electric car manufacturer Tesla Motors, on-demand ride-sharing services like Lyft and Uber, and 
short-term property rentals through companies like Airbnb have led to conflict with states and 
cities trying to regulate these businesses, and with incumbent service providers such as hotels 
and taxi cabs. In the absence of new public policies to clarify rights, the path forward is often 
determined through norms established by governments or by court cases. 

Sometimes, however, the legislative process seeks to clarify or improve the interpretation and 
application of amendments. The Fifth Amendment Integrity Restoration Act is aimed at 
reducing the practice of civil forfeiture, in which governments and law enforcement entities 
seize property of people suspected of crimes, prior to conviction and sometimes without 
bringing formal charges. The government can take financial assets, jewelry, vehicles, art, and 
other items of value. The bipartisan bill backed by organizations ranging from the conservative-
leaning Heritage Foundation to the ACLU, would reduce what its Senate sponsor, Rand Paul, 
refers to as "policing for profit." Civil forfeiture was a mainstay of the war on drugs and 
contributed to the mass incarceration of people of color. It can be economically damaging even 
for those who are never charged or convicted, because in many cases seized property is not 
returned to its owner. Various court cases have ruled on aspects of the practice, but have not 
eliminated it derisively, leaving the opportunity for a new law to address it. 

THE SIXTH AMENDMENT 

Once someone has been charged with a crime and indicted, the next stage in a criminal case is 
typically the trial itself, unless a plea bargain is reached. The Sixth Amendment contains the 
provisions that govern criminal trials. I full, it states: 

άLƴ ŀƭƭ ŎǊƛƳƛƴŀƭ ǇǊƻǎŜŎǳǘƛƻƴǎΣ ǘƘŜ ŀŎŎǳǎed shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and district wherein the crime shall have been 
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committed, which district shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process for obtaining witnesses in his 
ŦŀǾƻǊΣ ŀƴŘ ǘƻ ƘŀǾŜ ǘƘŜ !ǎǎƛǎǘŀƴŎŜ ƻŦ /ƻǳƴǎŜƭ ŦƻǊ Ƙƛǎ ŘŜŦŜƴŎŜ ώǎƛŎϐΦέ 

The first of these guarantees is the right to have a speedy, public trial by an impartial jury. 
Although there is no absolute limit on the length of time that may pass between an indictment 
and a trial, the Supreme Court has said that excessively lengthy delays must be justified and 
balanced against the potential harm to the defendant.51 In effect, the speedy trial requirement 
protects people from being detained indefinitely by the government. Yet the courts have ruled 
that there are exceptions to the public trial requirement; if a public trial would undermine the 
ŘŜŦŜƴŘŀƴǘΩǎ ǊƛƎƘǘ ǘƻ ŀ ŦŀƛǊ ǘǊƛŀƭΣ ƛǘ Ŏŀƴ ōŜ ƘŜƭŘ ōŜƘƛƴŘ ŎƭƻǎŜŘ ŘƻƻǊǎΣ ǿƘƛƭŜ ǇǊƻǎŜŎǳǘƻǊǎ Ŏŀƴ 
request closed proceedings only in certain, narrow circumstances (generally, to protect 
witnesses from retaliation or to guard classified information). In general, a prosecution must 
ŀƭǎƻ ōŜ ƳŀŘŜ ƛƴ ǘƘŜ άǎǘŀǘŜ ŀƴŘ ŘƛǎǘǊƛŎǘέ ǿƘŜǊŜ ǘƘŜ ŎǊƛƳŜ ǿŀǎ ŎƻƳƳƛǘǘŜŘΤ ƘƻǿŜǾŜǊΣ ǇŜƻǇƭŜ 
accused of crimes may ask for a change of venue for their trial if they believe pre-trial publicity 
or other factors make it difficult or impossible for them to receive a fair trial where the crime 
occurred. 

Link to Learning 
!ƭǘƘƻǳƎƘ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ǇǊƻŎŜŜŘƛƴƎǎ ŀǊŜ ƴƻǘ ǘŜƭŜǾƛǎŜŘ ŀƴŘ ǘƘŜǊŜ ƛǎ ƴƻ ǾƛŘŜƻ ƻŦ the 
courtroom, audio recordings of the oral arguments and decisions announced in cases have 
been made since 1955. A complete collection of these recordings can be found at the Oyez 
Project website along with full information about each case. 

Most people accused of crimes decline their right to a jury trial. This choice is typically the 
result of a plea bargain, an agreement between the defendant and the prosecutor in which the 
defendant pleads guilty to the charge(s) in question, or perhaps to less serious charges, in 
exchange for more lenient punishment than they might receive if convicted after a full trial. 
There are a number of reasons why this might happen. The evidence against the accused may 
be so overwhelming that conviction is a near-certainty, so the accused might decide that 
avoiding the more serious penalty (perhaps even the death penalty) is better than taking the 
small chance of being acquitted after a trial. Someone accused of being part of a larger crime or 
criminal organization might agree to testify against others in exchange for lighter punishment. 
At the same time, prosecutors might want to ensure a win in a case that might not hold up in 
court by securing convictions for offenses they know they can prove, while avoiding a lengthy 
trial on other charges they might lose. 

The requirement that a jury be impartial is a critical requirement of the Sixth Amendment. Both 
the prosecution and the defense are permitted to reject potential jurors who they believe are 
unable to fairly decide the case without prejudice. However, the courts have also said that the 
composition of the jury as a whole may in itself be prejudicial, so potential jurors may not be 
rejected simply because of their race or sex, for example.52 

The Sixth Amendment guarantees the right of those accused of crimes to present witnesses in 
their own defense (if necessary, compelling them to testify) and to confront and cross-examine 
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witnesses presented by the prosecution. In general, the only testimony acceptable in a criminal 
trial must be given in a courtroom and be subject to cross-examination; hearsay, or testimony 
by one person about what another person has said, is generally inadmissible, although hearsay 
Ƴŀȅ ōŜ ǇǊŜǎŜƴǘŜŘ ŀǎ ŜǾƛŘŜƴŎŜ ǿƘŜƴ ƛǘ ƛǎ ŀƴ ŀŘƳƛǎǎƛƻƴ ƻŦ Ǝǳƛƭǘ ōȅ ǘƘŜ ŘŜŦŜƴŘŀƴǘ ƻǊ ŀ άŘȅƛƴƎ 
ŘŜŎƭŀǊŀǘƛƻƴέ ōȅ ŀ ǇŜǊǎƻƴ ǿƘƻ Ƙŀǎ ǇŀǎǎŜŘ ŀǿŀȅΦ !ƭǘƘƻǳƎƘ ōƻǘƘ ǎƛŘŜǎ ƛƴ ŀ ǘǊƛŀƭ ƘŀǾŜ ǘhe 
opportunity to examine and cross-examine witnesses, the judge may exclude testimony 
deemed irrelevant or prejudicial. 

Finally, the Sixth Amendment guarantees the right of those accused of crimes to have the 
assistance of an attorney in their defense. Historically, many states did not provide attorneys to 
those accused of most crimes who could not afford one themselves, and even when an 
attorney was provided, their assistance was often inadequate, at best. This situation changed as 
a result of the Supreme /ƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ƛƴ Gideon v. Wainwright (1963).53 Clarence Gideon, a 
poor drifter, was accused of breaking into and stealing money and other items from a pool hall 
in Panama City, Florida. Denied a lawyer, Gideon was tried and convicted and sentenced to a 
five-year prison term. While in prison and still without assistance of a lawyer, he drafted a 
handwritten appeal and sent it to the Supreme Court, which agreed to hear his case (Figure 
4.15). The justices unanimously ruled that Gideon, and anyone else accused of a serious crime, 
was entitled to the assistance of a lawyer, even if they could not afford one, as part of the 
general due process right to a fair trial. 

 

Figure  4.15   The handwritten petition for appeal (a) sent to the Supreme Court by Clarence 
Gideon, shown here circa 1961 (b), the year of his Florida arrest for breaking and entering. 

The Supreme Court later extended the Gideon v. Wainwright ruling to apply to any case in 
ǿƘƛŎƘ ŀƴ ŀŎŎǳǎŜŘ ǇŜǊǎƻƴ ŦŀŎŜŘ ǘƘŜ Ǉƻǎǎƛōƛƭƛǘȅ ƻŦ άƭƻǎǎ ƻŦ ƭƛōŜǊǘȅΣέ ŜǾŜƴ ŦƻǊ ƻƴŜ ŘŀȅΦ ¢ƘŜ ŎƻǳǊǘǎ 
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have also overturned convictions in which people had incompetent or ineffective lawyers 
through no fault of their own. The Gideon ruling has led to an increased need for professional 
public defenders, lawyers who are paid by the government to represent those who cannot 
afford an attorney themselves, although some states instead require practicing lawyers to 
represent poor defendants on a pro bono basis (essentially, donating their time and energy to 
the case). 

Link to Learning 
The National Association for Public Defense represents public defenders, lobbying for better 
funding for public defense and improvements in the justice system in general. 

  

Insider Perspective 

Criminal Justice: Theory Meets Practice 
Typically, a person charged with a serious crime will have a brief hearing before a judge to be 
informed of the charges against the person, to be made aware of the right to counsel, and to 
enter a plea. Other hearings may be held to decide on the admissibility of evidence seized or 
otherwise obtained by prosecutors. 

If the two sides cannot agree on a plea bargain during this period, the next stage is the selection 
of a jury. A pool of potential jurors is summoned to the court and screened for impartiality, with 
the goal of seating twelve (in most states) and one or two alternates. All hear the evidence in 
the trial and unless an alternate must serve, the original twelve decide whether the evidence 
overwhelmingly points toward guilt, or innocence beyond a reasonable doubt. 

In the trial itself, the lawyers for the prosecution and defense make opening arguments, 
followed by testimony by witnesses for the prosecution (and any cross-examination), and then 
testimony by witnesses for the defense, including the defendant if the defendant chooses. 
Additional prosecution witnesses may be called to rebut testimony by the defense. Finally, both 
sides make closing arguments. The judge then issues instructions to the jury, including an 
admonition not to discuss the case with anyone outside the jury room. The jury members leave 
the courtroom to enter the jury room and begin their deliberations (Figure 4.16). 
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Figure  4.16   A typical courtroom in the United States. The jury sits along one side, between the 
judge/witness stand and the tables for the defense and prosecution. 

The jurors pick a foreman or forewoman to coordinate their deliberations. They may ask to 
review evidence or to hear transcripts of testimony. They deliberate in secret and their decision 
must be unanimous. If they are unable to agree on a verdict after extensive deliberation, a 
mistrial may be declared, which in effect requires the prosecution to try the case all over again. 

A defendant found not guilty of all charges will be immediately released unless other charges 
are pending (e.g., the defendant is wanted for a crime in another jurisdiction). If the defendant 
is found guilty of one or more offenses, the judge will choose an appropriate sentence based on 
the law and the circumstances. In the federal system, this sentence will typically be based on 
guidelines that assign point values to various offenses and facts in the case. If the prosecution is 
pursuing the death penalty, the jury will decide whether the defendant should be subject to 
capital punishment or life imprisonment. 

The reality of court procedure is much less dramatic and exciting than what is typically 
portrayed in television shows and movies. Nonetheless, most Americans will participate in the 
legal system at least once in their lives as a witness, juror, or defendant. 

Have you or any member of your family served on a jury? If so, was the experience a positive 
ƻƴŜΚ 5ƛŘ ǘƘŜ ǘǊƛŀƭ ǇǊƻŎŜŜŘ ŀǎ ŜȄǇŜŎǘŜŘΚ LŦ ȅƻǳ ƘŀǾŜƴΩǘ ǎŜǊǾŜŘ ƻƴ ŀ ƧǳǊȅΣ ƛǎ ƛǘ ǎƻƳŜǘƘƛƴƎ ȅƻǳ ƭƻƻƪ 
forward to? Why or why not? 

THE SEVENTH AMENDMENT 

The Seventh Amendment deals with the rights of those engaged in civil disputesτ
disagreements between individuals or businesses in which people are typically seeking 
compensation for some harm caused. For example, in an automobile accident, the person 
responsible is compelled to compensate any others (either directly or through their insurance 
company). Much of the work of the legal system consists of efforts to resolve civil disputes. The 
Seventh Amendment, in full, reads: 

άLƴ {ǳƛǘǎ ŀǘ ŎƻƳƳƻƴ ƭŀǿΣ ǿƘŜǊŜ the value in controversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved, and no fact tried by a jury, shall be 
otherwise re-examined in any Court of the United States, than according to the rules 
ƻŦ ǘƘŜ ŎƻƳƳƻƴ ƭŀǿΦέ 

Because of this provision, all trials in civil cases must take place before a jury unless both sides 
waive their right to a jury trial. However, this right is not always incorporated. In many states, 
civil disputesτparticularly those involving small sums of money, which may be heard by a 
dedicated small claims courtτneed not be tried in front of a jury and may instead be decided 
by a judge working alone. 

The Seventh Amendment limits the ability of judges to reconsider questions of fact, rather than 
of law, that were originally decided by a jury. For example, if a jury decides a person was 
responsible for an action and the case is appealed, the appeals judge cannot decide someone 
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else was responsible. This preserves the traditional common-law distinction that judges are 
responsible for deciding questions of law while jurors are responsible for determining the facts 
of a particular case. 

THE EIGHTH AMENDMENT 

The Eighth Amendment says, in full: 

ά9ȄŎŜǎǎƛǾŜ ōŀƛƭ ǎƘŀƭƭ ƴƻǘ ōŜ ǊŜǉǳƛǊŜŘΣ ƴƻǊ ŜȄŎŜǎǎƛǾŜ ŦƛƴŜǎ ƛƳǇƻǎŜŘΣ ƴƻǊ ŎǊǳŜƭ ŀƴd 
ǳƴǳǎǳŀƭ ǇǳƴƛǎƘƳŜƴǘǎ ƛƴŦƭƛŎǘŜŘΦέ 

Bail is a payment of money that allows a person accused of a crime to be freed pending trial. If 
ȅƻǳ άƳŀƪŜ ōŀƛƭέ ƛƴ ŀ ŎŀǎŜ ŀƴŘ Řƻ ƴƻǘ ǎƘƻǿ ǳǇ ŦƻǊ ȅƻǳǊ ǘǊƛŀƭΣ ȅƻǳ ǿƛƭƭ ŦƻǊŦŜƛǘ ǘƘŜ ƳƻƴŜȅ ȅƻǳ ǇŀƛŘΦ 
Since many people cannot afford to pay bail directly, they may instead get a bail bond, which 
allows them to pay a fraction of the money (typically 10 percent) to a person who sells bonds 
and who pays the full bail amount. (In most states, the bond seller makes money because the 
defendant does not get back the money for the bond, and most people show up for their trials.) 
However, people believed likely to flee or who represent a risk to the community while free 
may be denied bail and held in jail until their trial takes place. 

It is rare for bail to be successfully challenged for being excessive. The Supreme Court has 
ŘŜŦƛƴŜŘ ŀƴ ŜȄŎŜǎǎƛǾŜ ŦƛƴŜ ŀǎ ƻƴŜ άǎƻ ƎǊƻǎǎƭȅ ŜȄŎŜǎǎƛǾŜ ŀǎ ǘƻ ŀƳƻǳƴǘ ǘƻ ŘŜǇǊƛǾŀǘƛƻƴ ƻŦ ǇǊƻǇŜǊǘȅ 
ǿƛǘƘƻǳǘ ŘǳŜ ǇǊƻŎŜǎǎ ƻŦ ƭŀǿέ ƻǊ άƎǊƻǎǎƭȅ ŘƛǎǇǊƻǇƻǊǘƛƻƴŀƭ ǘƻ ǘƘŜ ƎǊŀǾƛǘȅ ƻŦ ŀ ŘŜŦŜƴŘŀƴǘΩǎ 
ƻŦŦŜƴǎŜΦέ54 Historically, the courts have rarely struck down fines as excessive, though California 
and other states have recently passed legislation seeking to reform the more discriminatory 
aspects of the bail system. 

¢ƘŜ Ƴƻǎǘ ŎƻƴǘǊƻǾŜǊǎƛŀƭ ǇǊƻǾƛǎƛƻƴ ƻŦ ǘƘŜ 9ƛƎƘǘƘ !ƳŜƴŘƳŜƴǘ ƛǎ ǘƘŜ ōŀƴ ƻƴ άŎǊǳŜƭ ŀƴŘ ǳƴǳǎǳŀƭ 
ǇǳƴƛǎƘƳŜƴǘǎΦέ ±ŀǊƛƻǳǎ ǘƻǊǘǳǊƻǳǎ ŦƻǊƳǎ ƻŦ ŜȄŜŎǳǘƛƻƴ ŎƻƳƳƻƴ ƛƴ ǘƘŜ Ǉŀǎǘτdrawing and 
quartering, burning people alive, and the electric chairτare prohibited by this provision.55 
Recent controversies over lethal injections and firing squads demonstrate that the topic of 
whether and how to execute is still very much alive. The Dutch producer of one of the 
chemicals in the most common lethal injection cocktail recently refused to export it to the 
United States when it was shown to protract the dying process for some inmates, maintaining 
consciousness, prolonging suffering, and paralyzing response. In a 2021 case, one death row 
prisoner lost an appeal to request death by firing squad in lieu of lethal injection. While the 
Supreme Court has never established a definitive test for what constitutes a cruel and unusual 
punishment, it has generally allowed most penalties short of death for adults, even when the 
punishment appears disproportionate or excessive to outside observers.56 

In recent years the Supreme Court has issued a series of rulings substantially narrowing the 
application of the death penalty. As a result, defendants who have intellectual disabilities may 
not be executed.57 Defendants who were under eighteen when they committed an offense that 
would otherwise be subject to the death penalty may not be executed.58 The court has 
generally rejected the application of the death penalty to crimes that did not result in the death 
of another human being, most notably in the case of rape.59 And, while permitting the death 
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penalty to be applied to murder in some cases, the Supreme Court has generally struck down 
laws that require the application of the death penalty in certain circumstances. Still, the United 
States is among ten countries with the most executions worldwide, with the Trump Justice 
Department pushing through a flurry of thirteen executions in the last four months of his 
administration, breaking with the 130-year-old precedent of pausing executions amid a 
presidential transition (Figure 4.17). 

 

Figure  4.17   The United States has the twelfth highest per capita rate of execution in the 
world. 

At the same time, however, it appears that the public mood may have shifted somewhat 
against the death penalty, perhaps due in part to an overall decline in violent crime. The 
reexamination of past cases through DNA evidence has revealed dozens in which people were 
wrongfully executed.60 For example, Claude Jones was executed for murder based on 1990-era 
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DNA testing of a single hair that was determined at that time to be his but that with better DNA 
testing technology was later found to be that of the victim.61 Perhaps as a result of this and 
other cases, seven additional states have abolished capital punishment since 2007. As of 2015, 
nineteen states and the District of Columbia no longer apply the death penalty in new cases, 
and several other states do not carry out executions despite sentencing people to death.62 It 
remains to be seen whether this gradual trend toward the elimination of the death penalty by 
the states will continue, or whether the Supreme Court will eventually decide to follow former 
WǳǎǘƛŎŜ IŀǊǊȅ .ƭŀŎƪƳǳƴΩǎ ŘŜŎƛǎƛƻƴ ǘƻ άƴƻ ƭƻƴƎŜǊΧ ǘƛƴƪŜǊ ǿƛǘƘ ǘƘŜ ƳŀŎƘƛƴŜǊȅ ƻŦ ŘŜŀǘƘέ ŀƴŘ 
abolish it completely. 

4.4   Interpreting the Bill of Rights 

Learning Objectives 

By the end of this section, you will be able to: 

ω Describe how the Ninth and Tenth Amendments reflect on our other rights 

ω LŘŜƴǘƛŦȅ ǘƘŜ ǘǿƻ ǎŜƴǎŜǎ ƻŦ ǘƘŜ άǊƛƎƘǘ ǘƻ ǇǊƛǾŀŎȅέ ŜƳōƻŘƛŜŘ ƛƴ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ 

ω Explain the controversy over privacy when applied to abortion and same-sex 
relationships 

As this chapter has suggested, the provisions of the Bill of Rights have been interpreted and 
reinterpreted repeatedly over the past two centuries. However, the first eight amendments are 
largely silent on the status of traditional common law, which was the legal basis for many of the 
natural rights claimed by the framers in the Declaration of Independence. These amendments 
largely reflect the worldview of the time in which they were written. New technology, societal 
norms, and economic realities furnish challenges that fail to fit neatly into the framework 
established in the late eighteenth century. 

In this section, we consider the final two amendments of the Bill of Rights and the way they 
affect our understanding of the Constitution as a whole. Rather than protecting specific rights 
and liberties, the Ninth and Tenth Amendments indicate how the Constitution and the Bill of 
Rights should be interpreted, and lay out the residual powers of the state governments. We will 
also examine privacy rights, an area the Bill of Rights does not address directly. Rather, the 
emergence of defined privacy rights demonstrates how the Ninth and Tenth Amendments have 
been applied to expand the scope of rights protected by the Constitution. 

THE NINTH AMENDMENT 

We saw above that James Madison and the other framers were aware they might endanger 
some rights if they listed a few in the Constitution and omitted others. To ensure that those 
interpreting the Constitution would recognize that the listing of freedoms and rights in the Bill 
of Rights was not exhaustive, the Ninth Amendment states: 

ά¢ƘŜ ŜƴǳƳŜǊŀǘƛƻƴ ƛƴ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΣ ƻŦ ŎŜǊǘŀƛƴ ǊƛƎƘǘǎΣ ǎƘŀƭƭ ƴƻǘ ōŜ ŎƻƴǎǘǊǳŜŘ ǘƻ ŘŜƴȅ 
ƻǊ ŘƛǎǇŀǊŀƎŜ ƻǘƘŜǊǎ ǊŜǘŀƛƴŜŘ ōȅ ǘƘŜ ǇŜƻǇƭŜΦέ 
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TƘŜǎŜ ǊƛƎƘǘǎ άǊŜǘŀƛƴŜŘ ōȅ ǘƘŜ ǇŜƻǇƭŜέ ƛƴŎƭǳŘŜ ǘƘŜ ŎƻƳƳƻƴ-law and natural rights inherited 
from the laws, traditions, and past court decisions of England. To this day, we regularly exercise 
ŀƴŘ ǘŀƪŜ ŦƻǊ ƎǊŀƴǘŜŘ ǊƛƎƘǘǎ ǘƘŀǘ ŀǊŜƴΩǘ ǿǊƛǘǘŜƴ Řƻǿƴ ƛƴ ǘƘŜ ŦŜŘŜǊŀƭ constitution, like the right to 
marry, the right to seek opportunities for employment and education, and the right to have 
children and raise a family. Supreme Court justices over the years have interpreted the Ninth 
Amendment in different ways, with some arguing that it was intended to extend the rights 
protected by the Constitution to those natural and common-law rights and others arguing that 
it does not prohibit states from changing their constitutions and laws to modify or limit those 
rights as they see fit. 

Critics of a broad interpretation of the Ninth Amendment point out that the Constitution 
provides ways to protect newly formalized rights through the amendment process. For 
example, in the nineteenth and twentieth centuries, the right to vote was gradually expanded 
by a series of constitutional amendments (the Fifteenth and Nineteenth), even though at times 
this expansion was the subject of great public controversy. However, supporters of a broad 
interpretation of the Ninth Amendment point out that the rights of the peopleτparticularly 
people belonging to political or demographic minoritiesτshould not be subject to the whims of 
popular majorities. One right the courts have said may be at least partially based on the Ninth 
Amendment is a general right to privacy, discussed later in the chapter. 

THE TENTH AMENDMENT 

The Tenth Amendment is as follows: 

ά¢ƘŜ ǇƻǿŜǊǎ ƴƻǘ ŘŜƭŜƎŀǘŜŘ ǘƻ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎ ōȅ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΣ ƴƻǊ ǇǊƻƘƛōƛǘŜŘ 
by it to the States, are reserved to the States respectively, or to the peƻǇƭŜΦέ 

Unlike the other provisions of the Bill of Rights, this amendment focuses on power rather than 
rights. The courts have generally read the Tenth Amendment as merely stating, as Chief Justice 
IŀǊƭŀƴ {ǘƻƴŜ Ǉǳǘ ƛǘΣ ŀ άǘǊǳƛǎƳ ǘƘŀǘ ŀƭƭ ƛǎ ǊŜǘŀƛƴŜŘ ǿƘƛŎƘ Ƙŀǎ ƴƻǘ ōŜŜƴ ǎǳǊǊŜƴŘŜǊŜŘΦέ63 In other 
words, rather than limiting the power of the federal government in any meaningful way, it 
simply restates what is made obvious elsewhere in the Constitution: the federal government 
has both enumerated and implied powers, but where the federal government does not (or 
chooses not to) exercise power, the states may do so. Others read this final "or" as capturing 
the essential question of U.S. political history: do the states who agreed to unite in a federal 
system remain sovereign, or once united, is it the federal government's responsibility to protect 
the power of the peopleτincluding against states that might infringe upon them? 

At times, politicians and state governments have argued that the Tenth Amendment means 
states can engage in interposition or nullification by blocking federal government laws and 
actions they deem to exceed the constitutional powers of the national government. But the 
courts have rarely been sympathetic to these arguments, except when the federal government 
appears to be directly requiring state and local officials to do something. For example, in 1997 
the Supreme Court struck down part of a federal law that required state and local law 
enforcement to participate in conducting background checks for prospective gun purchasers, 
while in 2012 the court ruled that the government could not compel states to participate in 
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expanding the joint state-federal Medicaid program by taking away all their existing Medicaid 
funding if they refused to do so.64 

However, the Tenth Amendment also allows states to guarantee rights and liberties more fully 
or extensively than the federal government does, or to include additional rights. For example, 
many state constitutions guarantee the right to a free public education, several states give 
victims of crimes certain rights, and eighteen states include the right to hunt game and/or 
fish.65 A number of state constitutions explicitly guarantee equal rights for men and women. 
Starting with Wyoming in 1869, some some states permitted women to vote before the 
Nineteenth Amendment secured the franchise for all women in 1920. Similarly, people aged 
18ς20 could vote in a few states before the Twenty-Sixth Amendment came into force in 1971. 
As we will see below, several states also explicitly recognize a right to privacy. State courts at 
times have interpreted state constitutional provisions to include broader protections for basic 
liberties than their federal counterparts. For example, though people do not generally have the 
right to free speech and assembly on private property owned by others without their 
ǇŜǊƳƛǎǎƛƻƴΣ /ŀƭƛŦƻǊƴƛŀΩǎ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ŦǊŜŜŘƻƳ ƻŦ ŜȄǇǊŜǎǎƛƻƴ ǿŀǎ ŜȄǘŜƴŘŜŘ ǘƻ 
portions of some privately owned shopping ŎŜƴǘŜǊǎ ōȅ ǘƘŜ ǎǘŀǘŜΩǎ ǎǳǇǊŜƳŜ ŎƻǳǊǘ όFigure 
4.18).66 

 

Figure  4.18   This sign outside a California brancƘ ƻŦ ǘƘŜ ¢ǊŀŘŜǊ WƻŜΩǎ ǎǳǇŜǊƳŀǊƪŜǘ ŎƘŀƛƴ ƛǎ ƻƴŜ 
of many anti-solicitation signs that sprang up in the wake of a court case involving the 
Pruneyard Shopping Center, which resulted in the protection of free expression in some 
privately owned shopping centers. όŎǊŜŘƛǘΥ ƳƻŘƛŦƛŎŀǘƛƻƴ ƻŦ ǿƻǊƪ ōȅ άLǾȅaƛƪŜέκCƭƛŎƪǊύ 

These state protections do not extend the other way, however. If the federal government 
passes a law or adopts a constitutional amendment that restricts rights or liberties, or a 
Supreme Court decision interprets the Constitution in a way that narrows these rights, the 
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ǎǘŀǘŜΩǎ ǇǊƻǘŜŎǘƛƻƴ ƴƻ ƭƻƴƎŜǊ ŀǇǇƭƛŜǎΦ CƻǊ ŜȄŀƳǇƭŜΣ ƛŦ /ƻƴƎǊŜǎǎ ŘŜŎƛŘŜŘ ǘƻ ƻǳǘƭŀǿ ƘǳƴǘƛƴƎ ŀƴŘ 
fishing and the Supreme Court decided this law was a valid exercise of federal power, the state 
constitutional provisions that protect the right to hunt and fish would effectively be 
meaningless. More concretely, federal laws that control weapons and drugs override state laws 
and constitutional provisions that otherwise permit them. While federal marijuana policies are 
not strictly enforced, state-level marijuana policies in Colorado and Washington provide a 
prominent exception to that clarity. 

Get Connected! 

Student-Led Constitutional Change 
Although the United States has not had a national constitutional convention since 1787, the 
states have generally been much more willing to revise their constitutions. In 1998, two 
politicians in Texas decided to do something a little bit different: they enlisted the help of 
college students at Angelo State University to draft a completely new constitution for the state 
of Texas, which was then formally proposed to the state legislature.67 Although the proposal 
failed, it was certainly a valuable learning experience for the students who took part. 

Each state has a different process for changing its constitution. In some, like California and 
Mississippi, voters can propose amendments to their state constitution directly, bypassing the 
state legislature. In others, such as Tennessee and Texas, the state legislature controls the 
process of initiation. The process can affect the sorts of amendments likely to be considered; it 
ǎƘƻǳƭŘƴΩǘ ōŜ ǎǳǊǇǊƛǎƛƴƎΣ ŦƻǊ ŜȄŀƳǇƭŜΣ ǘƘŀǘ ŀƳŜƴdments limiting the number of terms legislators 
can serve in office have been much more common in states where the legislators themselves 
have no say in whether such provisions are adopted. 

What rights or liberties do you think ought to be protected by youǊ ǎǘŀǘŜ Ŏƻƴǎǘƛǘǳǘƛƻƴ ǘƘŀǘ ŀǊŜƴΩǘ 
already? Or would you get rid of some of these protections instead? Find a copy of your current 
state constitution, read through it, and decide. Then find out what steps would be needed to 
ŀƳŜƴŘ ȅƻǳǊ ǎǘŀǘŜΩǎ Ŏƻƴǎǘƛǘǳǘƛƻƴ ǘƻ make the changes you would like to see. 

THE RIGHT TO PRIVACY 

Although the term privacy does not appear in the Constitution or Bill of Rights, scholars have 
interpreted several Bill of Rights provisions as an indication that James Madison and Congress 
sought to protect a common-law right to privacy as it would have been understood in the late 
eighteenth century: a right to be free of government intrusion into our personal life, 
particularly within the bounds of the home. For example, one could see the Second 
Amendment as standing for the common-law right to self-defense in the home; the Third 
!ƳŜƴŘƳŜƴǘ ŀǎ ŀ ǎǘŀǘŜƳŜƴǘ ǘƘŀǘ ƎƻǾŜǊƴƳŜƴǘ ǎƻƭŘƛŜǊǎ ǎƘƻǳƭŘ ƴƻǘ ōŜ ƘƻǳǎŜŘ ƛƴ ŀƴȅƻƴŜΩǎ ƘƻƳŜΤ 
the Fourth Amendment as setting a high legal standard for allowing agents of the state to 
ƛƴǘǊǳŘŜ ƻƴ ǎƻƳŜƻƴŜΩǎ ƘƻƳŜΤ ŀƴŘ ǘƘŜ ŘǳŜ ǇǊƻŎŜǎǎ ŀƴŘ ǘŀƪƛƴƎǎ ŎƭŀǳǎŜǎ ƻŦ ǘƘŜ Cƛfth Amendment 
ŀǎ ŀǇǇƭȅƛƴƎ ŀƴ Ŝǉǳŀƭƭȅ ƘƛƎƘ ƭŜƎŀƭ ǎǘŀƴŘŀǊŘ ǘƻ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ǘŀƪƛƴƎ ŀ ƘƻƳŜ ƻǊ ǇǊƻǇŜǊǘȅ 
(reinforced after the Civil War by the Fourteenth Amendment). Alternatively, one could argue 
that the Ninth Amendment anticipated the existence of a common-law right to privacy, among 
other rights, when it acknowledged the existence of basic, natural rights not listed in the Bill of 
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Rights or the body of the Constitution itself.68 Lawyers Samuel D. Warren and Louis Brandeis 
(the latter a future Supreme Court justice) famously developed the concept of privacy rights in 
a law review article published in 1890.69 

Although several state constitutions do list the right to privacy as a protected right, the explicit 
recognition by the Supreme Court of a right to privacy in the U.S. Constitution emerged only in 
the middle of the twentieth century. In 1965, the court spelled out the right to privacy for the 
first time in Griswold v. Connecticut, a case that struck down a state law forbidding even 
married individuals to use any form of contraception.70 Although many subsequent cases 
before the Supreme Court also dealt with privacy in the course of intimate, sexual conduct, the 
issue of privacy matters as well in the context of surveillance and monitoring by government 
and private parties of our activities, movements, and communications. Both these senses of 
privacy are examined below. 

Sexual Privacy 

Although the Griswold case originally pertained only to married couples, in 1972 it was 
extended to apply the right to obtain contraception to unmarried people as well.71 Although 
ƴŜƛǘƘŜǊ ŘŜŎƛǎƛƻƴ ǿŀǎ ŜƴǘƛǊŜƭȅ ǿƛǘƘƻǳǘ ŎƻƴǘǊƻǾŜǊǎȅΣ ǘƘŜ άǎŜȄǳŀƭ ǊŜǾƻƭǳǘƛƻƴέ ǘŀƪƛƴƎ ǇƭŀŎŜ ŀǘ ǘƘŜ 
time may well have contributed to a sense that anti-contraception laws were at the very least 
ŘŀǘŜŘΣ ƛŦ ƴƻǘ ƛƴ Ǿƛƻƭŀǘƛƻƴ ƻŦ ǇŜƻǇƭŜΩǎ ǊƛƎƘǘǎΦ ¢ƘŜ ŎƻƴǘǊŀceptive coverage controversy surrounding 
the Hobby Lobby case shows that this topic remains relevant. 

¢ƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ǘƘŜ ǊƛƎƘǘ ǘƻ ǇǊƛǾŀŎȅ ŘƻŎǘǊƛƴŜ ǘƻ ŀōƻǊǘƛƻƴ ǊƛƎƘǘǎ ǇǊƻǾŜŘ ŦŀǊ 
more problematic, legally and politically. In 1972, four states permitted abortions without 
ǊŜǎǘǊƛŎǘƛƻƴǎΣ ǿƘƛƭŜ ǘƘƛǊǘŜŜƴ ŀƭƭƻǿŜŘ ŀōƻǊǘƛƻƴǎ άƛŦ ǘƘŜ ǇǊŜƎƴŀƴǘ ǿƻƳŀƴΩǎ ƭƛŦŜ ƻǊ ǇƘȅǎƛŎŀƭ ƻǊ 
mental health were endangered, if the fetus would be born with a severe physical or mental 
defect, or if the pregnancy had resulted ŦǊƻƳ ǊŀǇŜ ƻǊ ƛƴŎŜǎǘέΤ ŀōƻǊǘƛƻƴǎ ǿŜǊŜ ŎƻƳǇƭŜǘŜƭȅ ƛƭƭŜƎŀƭ 
in Pennsylvania and heavily restricted in the remaining states.72 On average, several hundred 
AmeǊƛŎŀƴ ǿƻƳŜƴ ŀ ȅŜŀǊ ŘƛŜŘ ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ άōŀŎƪ ŀƭƭŜȅ ŀōƻǊǘƛƻƴǎέ ƛƴ ǘƘŜ мфслǎΦ 

The legal landscape changed dramatically as a result of the 1973 ruling in Roe v. Wade,73 in 
which the Supreme Court decided the right to privacy encompassed a right for women to 
terminate a pregnancy, at least under certain scenarios. The justices ruled that while the 
ƎƻǾŜǊƴƳŜƴǘ ŘƛŘ ƘŀǾŜ ŀƴ ƛƴǘŜǊŜǎǘ ƛƴ ǇǊƻǘŜŎǘƛƴƎ ǘƘŜ άǇƻǘŜƴǘƛŀƭƛǘȅ ƻŦ ƘǳƳŀƴ ƭƛŦŜΣέ ƴƻƴŜǘƘŜƭŜǎǎ ǘƘƛǎ 
ƘŀŘ ǘƻ ōŜ ōŀƭŀƴŎŜŘ ŀƎŀƛƴǎǘ ǘƘŜ ƛƴǘŜǊŜǎǘǎ ƻŦ ōƻǘƘ ǿƻƳŜƴΩǎ ƘŜŀƭǘƘ ŀƴŘ ǿƻƳŜƴΩǎ ǊƛƎƘǘ ǘƻ ŘŜŎƛŘŜ 
whether to have an abortion. Accordingly, the court established a framework for deciding 
whether abortions could be regulated based ƻƴ ǘƘŜ ŦŜǘǳǎΩǎ Ǿƛŀōƛƭƛǘȅ όƛΦŜΦΣ ǇƻǘŜƴǘƛŀƭ ǘƻ ǎǳǊǾƛǾŜ 
outside the womb) and the stage of pregnancy, with no restrictions permissible during the first 
three months of pregnancy (i.e., the first trimester), during which abortions were deemed safer 
for women than childbirth itself. 

Starting in the 1980s, Supreme Court justices appointed by Republican presidents began to roll 
back the Roe ŘŜŎƛǎƛƻƴΦ ! ƪŜȅ ǘǳǊƴƛƴƎ Ǉƻƛƴǘ ǿŀǎ ǘƘŜ ŎƻǳǊǘΩǎ ǊǳƭƛƴƎ ƛƴ Planned Parenthood v. Casey 
in 1992, in which a plurality of the court rejected wƻŜΩǎ framework based on trimesters of 
pregnancy and replaced it with the undue burden test, which allows restrictions prior to 
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Ǿƛŀōƛƭƛǘȅ ǘƘŀǘ ŀǊŜ ƴƻǘ άǎǳōǎǘŀƴǘƛŀƭ ƻōǎǘŀŎƭŜώǎϐέ όǳƴŘǳŜ ōǳǊŘŜƴǎύ ǘƻ ǿƻƳŜƴ ǎŜŜƪƛƴƎ ŀƴ ŀōƻǊǘƛƻƴΦ74 
Thus, the court upheld some state restrictions, including a required waiting period between 
arranging and having an abortion, parental consent (or, if not possible for some reason such as 
incest, authorization of a judge) for minors, and the requirement that women be informed of 
the health consequences of having an abortion. Other restrictions such as a requirement that a 
married woman notify her spouse prior to an abortion were struck down as an undue burden. 
Since the Casey decision, many states have passed other restrictions on abortions, such as 
banning certain procedures, requiring women to have and view an ultrasound before having an 
abortion, and implementing more stringent licensing and inspection requirements for facilities 
where abortions are performed. Although no majority of Supreme Court justices has ever 
moved to overrule Roe, the restrictions on abortion the Court has upheld in the last few 
decades have made access to abortions more difficult in many areas of the country, particularly 
in rural states and communities along the U.S.ςMexico border (Figure 4.19). However, in Whole 
²ƻƳŀƴΩǎ IŜŀƭǘƘ ǾΦ IŜƭƭŜǊǎǘŜŘǘ (2016), the Court reinforced Roe 5ς3 by disallowing two Texas 
state regulations regarding the delivery of abortion services.75 Yet, the issue is far from settled, 
as the Supreme Court decided in May 2021 to hear in their next term a Mississippi case that 
would roll back abortion rights considerably. The case would disallow abortions after fifteen 
weeks.76 

 

CƛƎǳǊŜ  пΦмф   ! άaŀǊŎƘ ŦƻǊ [ƛŦŜέ ƛƴ YƴƻȄǾƛƭƭŜΣ ¢ŜƴƴŜǎǎŜŜΣ ƻƴ WŀƴǳŀǊȅ нлΣ нлмо όŀύΣ ƳŀǊƪǎ ǘƘŜ 
anniversary of the Roe v. Wade decision. On November 15, 2014, protestors in Chicago 
demonstrate against a crisis pregnancy center (b), a type of organization that counsels against 
abortion. (credit a: modification of work by Brian Stansberry; credit b: modification of work by 
Samuel Henderson) 

Beyond the issues of contraception and abortion, the right to privacy has been interpreted to 
encompass a more general right for adults to have noncommercial, consensual sexual 
relationships in private. However, this legal development is relatively new; as recently as 1986, 
the Supreme Court ruled that states could still criminalize sex acts between two people of the 
same sex.77 That decision was overturned in 2003 in Lawrence v. Texas, which invalidated state 
laws that criminalized sodomy.78 
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The state and national governments still have leeway to regulate sexual morality to some 
ŘŜƎǊŜŜΤ άŀƴȅǘƘƛƴƎ ƎƻŜǎέ ƛǎ ƴƻǘ ǘƘŜ ƭŀǿ ƻŦ ǘƘŜ ƭŀƴŘΣ ŜǾŜƴ Ŧƻr actions that are consensual. The 
Supreme Court has declined to strike down laws in a few states that outlaw the sale of vibrators 
and other sex toys. Prostitution remains illegal in every state except in certain rural counties in 
Nevada; both polygamy (marriage to more than one other person) and bestiality (sex with 
animals) are illegal everywhere. And, as we saw earlier, the states may regulate obscene 
materials and, in certain situations, material that may be harmful to minors or otherwise 
indecent; to this end, states and localities have sought to ban or regulate the production, 
distribution, and sale of pornography. 

Privacy of Communications and Property 

Another example of heightened concerns about privacy in the modern era is the reality that 
society is under pervasive surveillance. In the past, monitoring the public was difficult at best. 
During the Cold War, regimes in the Soviet bloc employed millions of people as domestic spies 
and informants in an effort to suppress internal dissent through constant monitoring of the 
general public. Not only was this effort extremely expensive in terms of the human and 
monetary capital it required, but it also proved remarkably ineffective. Groups like the East 
German Stasi and the Romanian Securitate were unable to suppress the popular uprisings that 
undermined communist one-party rule in most of those countries in the late 1980s. 

Technology has now made it much easier to track and monitor people. Police cars and 
roadways are equipped with cameras that can photograph the license plate of every passing car 
or truck and record it in a database; while allowing police to recover stolen vehicles and catch 
fleeing suspects, this data can also be used to track the movements of law-abiding citizens. But 
law enforcement offiŎƛŀƭǎ ŘƻƴΩǘ ŜǾŜƴ ƘŀǾŜ ǘƻ Ǝƻ ǘƻ ǘƘƛǎ ƳǳŎƘ ǿƻǊƪΤ Ƴƛƭƭƛƻƴǎ ƻŦ ŎŀǊ ŀƴŘ ǘǊǳŎƪ 
drivers pay tolls electronically without stopping at toll booths thanks to transponders attached 
to their vehicles, which can be read by scanners well away from any toll road or bridge to 
monitor traffic flow or any other purpose (Figure 4.20). The pervasive use of GPS (Global 
Positioning System) raises similar issues. 

 

Figure  4.20   One form of technology that has made it easier to potentƛŀƭƭȅ ƳƻƴƛǘƻǊ ǇŜƻǇƭŜΩǎ 
movements is electronic toll collection, such as the E-ZPass system in the Midwest and 
Northeast, FasTrak in California, and I-Pass in Illinois. (credit: modification of work by Kerry 
Ceszyk) 
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Even pedestrians and cyclists are relatively easy to track today. Cameras pointed at sidewalks 
and roadways can employ facial recognition software to identify people as they walk or bike 
around a city. Many people carry smartphones that constantly report their location to the 
nearest cell phone tower and broadcast a beacon signal to nearby wireless hotspots and 
Bluetooth devices. Police can set up a small device called a Stingray that identifies and tracks all 
cell phones that attempt to connect to it within a radius of several thousand feet. With the right 
ǎƻŦǘǿŀǊŜΣ ƭŀǿ ŜƴŦƻǊŎŜƳŜƴǘ ŀƴŘ ŎǊƛƳƛƴŀƭǎ Ŏŀƴ ǊŜƳƻǘŜƭȅ ŀŎǘƛǾŀǘŜ ŀ ǇƘƻƴŜΩǎ ƳƛŎǊƻǇƘƻƴŜ ŀƴŘ 
ŎŀƳŜǊŀΣ ŜŦŦŜŎǘƛǾŜƭȅ ǇƭŀƴǘƛƴƎ ŀ ōǳƎ ƛƴ ǎƻƳŜƻƴŜΩǎ ǇƻŎƪŜǘ ǿƛǘƘƻǳǘ ǘƘŜ ǇŜǊǎƻƴ ŜǾŜƴ ƪƴƻǿƛƴƎ ƛǘΦ 

¢ƘŜǎŜ ŀǊŜƴΩǘ Ƨǳǎǘ ƎƛƳƳƛŎƪǎ ƛƴ ŀ ōŀŘ ǎŎƛŜƴŎŜ ŦƛŎǘƛƻƴ ƳƻǾƛŜΤ ōǳǎƛƴŜǎǎes and governments have 
openly admitted they are using these methods. Research shows that even metadataτ
information about the messages we send and the calls we make and receive, such as time, 
location, sender, and recipient but excluding their contentτcan tell governments and 
businesses a lot about what someone is doing. Even when this information is collected in an 
anonymous way, it is often still possible to trace it back to specific individuals, since people 
travel and communicate in largely predictable patterns. 

The next frontier of privacy issues may well be the increased use of drones, small 
preprogrammed or remotely piloted aircraft. Drones can fly virtually undetected and monitor 
events from overhead. They can peek into backyards surrounded by fences, and using infrared 
cameras they can monitor activity inside houses and other buildings. The Fourth Amendment 
ǿŀǎ ǿǊƛǘǘŜƴ ƛƴ ŀƴ ŜǊŀ ǿƘŜƴ ŦƛƴŘƛƴƎ ƻǳǘ ǿƘŀǘ ǿŀǎ ƎƻƛƴƎ ƻƴ ƛƴ ǎƻƳŜƻƴŜΩǎ ƘƻƳŜ ƳŜŀƴǘ ŜƛǘƘŜǊ 
going inside or peeking through a window; applying its protections today, when seeing into 
ǎƻƳŜƻƴŜΩǎ ƘƻǳǎŜ Ŏŀƴ ōŜ ŀǎ Ŝŀǎȅ ŀǎ ƭƻƻƪƛƴƎ ŀǘ ŀ ŎƻƳǇǳǘŜǊ ǎŎǊŜŜƴ ƳƛƭŜǎ ŀǿŀȅΣ ƛǎ ƴƻ ƭƻƴƎŜǊ 
simple. 

In the United States, many advocates of civil liberties are concerned that laws such as the USA 
PATRIOT Act (i.e., Uniting and Strengthening America by Providing Appropriate Tools Required 
to Intercept and Obstruct Terrorism Act), passed weeks after the 9/11 attacks in 2001, have 
given the federal government too much power by making it easy for officials to seek and obtain 
search warrants or, in some cases, to bypass warrant requirements altogether. Critics have 
argued that the Patriot Act has largely been used to prosecute ordinary criminals, in particular 
drug dealers, rather than terrorists as intended. Most European countries, at least on paper, 
have opted for laws that protect against such government surveillance, perhaps mindful of past 
experience with communist and fascist regimes. European countries also tend to have stricter 
laws limiting the collection, retention, and use of private data by companies, which makes it 
harder for governments to obtain and use that data. Most recently, the battle between Apple 
Inc. and the National Security Agency (NSA) over whether Apple should allow the government 
access to key information that is encrypted has made the discussion of this tradeoff salient 
once again. A recent court outcome in the United States suggests that America may follow 
Europe's lead. In Carpenter v. United States (2018), the first case of its kind, the U.S. Supreme 
Court ruled that, under the Fourth Amendment, police need a search warrant to gather phone 
location data as evidence to be used in trials.79 
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Link to Learning 
Several groups lobby the government, such as The Electronic Frontier Foundation and The 
Electronic Privacy Information Center, on issues related to privacy in the information age, 
particularly on the Internet. 

All this is not to say that technological surveillance tools do not have value or are inherently 
bad. They can be used for many purposes that would benefit society and, perhaps, even 
ŜƴƘŀƴŎŜ ƻǳǊ ŦǊŜŜŘƻƳǎΦ {ǇŜƴŘƛƴƎ ƭŜǎǎ ǘƛƳŜ ǎǘǳŎƪ ƛƴ ǘǊŀŦŦƛŎ ōŜŎŀǳǎŜ ǿŜ ƪƴƻǿ ǘƘŜǊŜΩǎ ōŜŜƴ ŀƴ 
accidentτdetected automatically because the cell phones that normally whiz by at the speed 
limit are now crawling alongτgives us time to spend on more valuable activities. Capturing 
criminals and terrorists by recognizing them or their vehicles before they can continue their 
agendas will protect the life, liberty, and property of the public at large. At the same time, 
however, the emergence of these technologies means calls for vigilance and limits on what 
businesses and governments can do with the information they collect and the length of time 
they may retain it. We might also be concerned about how this technology could be used by 
more oppressive regimes. If tƘŜ ǘŜŎƘƴƻƭƻƎƛŎŀƭ ǊŜǎƻǳǊŎŜǎ ǘƘŀǘ ŀǊŜ ŀǘ ǘƘŜ ŘƛǎǇƻǎŀƭ ƻŦ ǘƻŘŀȅΩǎ 
governments had been available to the East Germany Stasi and the Romanian Securitate, would 
those repressive regimes have fallen? How much privacy and freedom should citizens sacrifice 
in order to feel safe? 
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Figure  5.1   Georgia on My Mind. On August 6, 1965, President Lyndon B. Johnson meets with 
Atlanta native Martin Luther King, Jr. at the signing of the Voting Rights Act (left). Prior to his 
election to represent Georgia in the U.S. Senate, Raphael Warnock (D-GA) meets with voters on 
August 12, 2020 (right). In recent years, Georgia has become ground zero for issues surrounding 
voter suppression. (credit left: modification of "Lyndon Johnson and Martin Luther King, Jr. - 
Voting Rights Act" by Yoichi Okamoto/Wikimedia Commons, Public Domain; credit right: 
modification of "GH_7791" by Reverend Raphael Warnock/Flickr, Public Domain) 

Introduction 

The U.S Constitution and its founding principles of liberty, equality, and justice are admired and 
emulated the world over. However, not everyone living in the U.S. has enjoyed the same 
treatment and freedoms the law promises. When we consider the experiences of women, 
immigrants, people of color, LGBTQ people, people with disabilities, and other groups, a 
majority of Americans have been deprived of basic rights and opportunities, and sometimes of 
citizenship itself. This idea of America is, indeed, a work in progress. 

The struggle for civil rights is a story of courageous individuals and social movements 
awakening fellow Americans, compelling lawmakers, and inspiring the courts to make good on 
these founding promises. While many changes must still be made, the past one hundred years 
have seen remarkable progress. Yet, as the rash of thinly-veiled voter suppression bills making 
their way through state legislatures demonstrate, (Figure 5.1), members of these groups still 
encounter prejudice, discrimination, and even exclusion from civic life. 

What is the difference between civil liberties and civil rights? How did the African American 
struggle for civil rights evolve? What challenges did women overcome in securing the right to 
vote, and what obstacles do they and other U.S. groups still face? This chapter addresses these 
and other questions in exploring the essential concepts of civil rights. 

5.1   What Are Civil Rights and How Do We Identify Them? 

Learning Objectives 

By the end of this section, you will be able to: 
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ω Define the concept of civil rights 

ω Describe the standards that courts use when deciding whether a discriminatory law or 
regulation is unconstitutional 

ω Identify three core questions for recognizing a civil rights problem 

The belief that people should be treated equally under the law is one of the cornerstones of 
political thought in the United States. Yet not all citizens have been treated equally throughout 
ǘƘŜ ƴŀǘƛƻƴΩǎ ƘƛǎǘƻǊȅΣ ŀƴŘ ǎƻƳŜ ŀǊŜ ǘǊŜŀǘŜŘ Řƛfferently even today. For example, until 1920, 
nearly all women in the United States lacked the right to vote. Black men received the right to 
vote in 1870, but as late as 1940, only 3 percent of African American adults living in the South 
were registered to vote, due largely to laws designed to keep them from the polls.1 Americans 
were not allowed to enter into legal marriage with a member of the same sex in many U.S. 
states until 2015. Some types of unequal treatment are considered acceptable in some 
contexts, while others are clearly not. No one would consider it acceptable to allow a ten-year-
old to vote, because a child lacks the ability to understand important political issues, but all 
reasonable people would agree that it is wrong to mandate racial segregation or to deny 
someone voting rights on the basis of race. It is important to understand which types of 
inequality are unacceptable and why. 

DEFINING CIVIL RIGHTS 

Essentially, civil rights are guarantees by the government that it will treat people equallyτ
particularly people belonging to groups that have historically been denied the same rights and 
opportunities as others. The due process clause of the Fifth Amendment to the U.S. 
/ƻƴǎǘƛǘǳǘƛƻƴ ŜƴŀŎǘŜŘ ǘƘŜ 5ŜŎƭŀǊŀǘƛƻƴ ƻŦ LƴŘŜǇŜƴŘŜƴŎŜϥǎ ǇǊƻŎƭŀƳŀǘƛƻƴ ǘƘŀǘ άŀƭƭ ƳŜƴ ŀǊŜ ŎǊŜŀǘŜŘ 
Ŝǉǳŀƭέ ōȅ ǇǊƻǾƛŘƛƴƎ de jure equal treatment under the law. According to Chief Justice Earl 
Warren in the Supreme Court case of Bolling v. Sharpe όмфрпύΣ άŘƛǎŎǊƛƳƛƴŀǘƛƻƴ Ƴŀȅ ōŜ ǎƻ 
ǳƴƧǳǎǘƛŦƛŀōƭŜ ŀǎ ǘƻ ōŜ ǾƛƻƭŀǘƛǾŜ ƻŦ ŘǳŜ ǇǊƻŎŜǎǎΦέ2 Additional guarantees of equality were 
provided in 1868 by the equal protection clause of the Fourteenth Amendment, which states, in 
ǇŀǊǘΣ ǘƘŀǘ άbƻ {ǘŀǘŜ ǎƘŀƭƭ Φ Φ Φ ŘŜƴȅ ǘƻ ŀƴȅ ǇŜǊǎƻƴ ǿƛǘƘƛƴ ƛǘǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ǘƘŜ Ŝǉǳŀƭ ǇǊƻǘŜŎǘƛƻƴ ƻŦ 
ǘƘŜ ƭŀǿǎΦέ ¢ƘǳǎΣ ōŜǘǿŜŜƴ ǘƘŜ CƛŦǘƘ ŀƴŘ CƻǳǊǘŜŜƴǘƘ !ƳŜƴŘƳŜƴǘǎΣ ƴŜƛǘƘŜǊ ǎǘŀǘŜ ƎƻǾŜǊƴƳŜƴts 
nor the federal government may treat people unequally unless unequal treatment is necessary 
to maintain important governmental interests such as public safety. 

We can contrast civil rights with civil liberties, which are limitations on government power 
designed to protect our fundamental freedoms. For example, the Eighth Amendment prohibits 
ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ άŎǊǳŜƭ ŀƴŘ ǳƴǳǎǳŀƭ ǇǳƴƛǎƘƳŜƴǘǎέ ǘƻ ǘƘƻǎŜ ŎƻƴǾƛŎǘŜŘ ƻŦ ŎǊƛƳŜǎΣ ŀ ƭƛƳƛǘŀǘƛƻƴ 
on the power of members of each governmental branch: judges, law enforcement, and 
lawmakers. As another example, the guarantee of equal protection means the laws and the 
/ƻƴǎǘƛǘǳǘƛƻƴ Ƴǳǎǘ ōŜ ŀǇǇƭƛŜŘ ƻƴ ŀƴ Ŝǉǳŀƭ ōŀǎƛǎΣ ƭƛƳƛǘƛƴƎ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ 
discriminate or treat some people differently, unless the unequal treatment is based on a valid 
reason, such as age. A law that imprisons men twice as long as women for the same offense, or 
restricting people with disabilities from contacting members of Congress, would treat some 
people differently from others for no valid reason and would therefore be unconstitutional. 
!ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǘƘŜ 9ǉǳŀƭ tǊƻǘŜŎǘƛƻƴ /ƭŀǳǎŜΣ άŀƭƭ ǇŜǊǎƻƴǎ 
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ǎƛƳƛƭŀǊƭȅ ŎƛǊŎǳƳǎǘŀƴŎŜŘ ǎƘŀƭƭ ōŜ ǘǊŜŀǘŜŘ ŀƭƛƪŜΦέ3 If people are not similarly circumstanced, 
however, they may be treated differently. Asian Americans and Latinos overstaying a visa are 
similarly circumstanced; however, a blind driver or a ten-year-old driver is differently 
circumstanced than a sighted, adult driver. 

IDENTIFYING DISCRIMINATION 

Laws that treat one group of people differently from others are not always unconstitutional. In 
fact, the government engages in legal discrimination quite often. In most states, you must be 
eighteen years old to smoke cigarettes and twenty-one to drink alcohol; these laws discriminate 
ŀƎŀƛƴǎǘ ǘƘŜ ȅƻǳƴƎΦ ¢ƻ ƎŜǘ ŀ ŘǊƛǾŜǊΩǎ ƭƛŎŜƴǎŜ ǎƻ ȅƻǳ Ŏŀƴ ƭŜƎŀƭƭȅ ŘǊƛǾŜ ŀ ŎŀǊ ƻƴ ǇǳōƭƛŎ ǊƻŀŘǎΣ ȅƻǳ 
have to be a minimum age and pass tests showing your knowledge, practical skills, and vision. 
Some public colleges and universities run by the government have an open admission policy, 
which means the school admits all who apply, but others require that students have a high 
school diploma or a particular score on the SAT or ACT or a GPA above a certain number. This is 
a kind of discrimination, because these requirements treat people who do not have a high 
school diploma or a high enough GPA or SAT score differently. How can the federal, state, and 
local governments discriminate in all these ways even though the equal protection clause 
seems to suggest that everyone be treated the same? 

The answer to this question lies in the purpose of the discriminatory practice. In most cases 
when the courts are deciding whether discrimination is unlawful, the government has to 
demonstrate only that it has a good reason to do so. Unless the person or group challenging the 
law can prove otherwise, the courts will generally decide the discriminatory practice is allowed. 
In these caseǎΣ ǘƘŜ ŎƻǳǊǘǎ ŀǊŜ ŀǇǇƭȅƛƴƎ ǘƘŜ Ǌŀǘƛƻƴŀƭ ōŀǎƛǎ ǘŜǎǘΦ ¢Ƙŀǘ ƛǎΣ ŀǎ ƭƻƴƎ ŀǎ ǘƘŜǊŜΩǎ ŀ ǊŜŀǎƻƴ 
ŦƻǊ ǘǊŜŀǘƛƴƎ ǎƻƳŜ ǇŜƻǇƭŜ ŘƛŦŦŜǊŜƴǘƭȅ ǘƘŀǘ ƛǎ άǊŀǘƛƻƴŀƭƭȅ ǊŜƭŀǘŜŘ ǘƻ ŀ ƭŜƎƛǘƛƳŀǘŜ ƎƻǾŜǊƴƳŜƴǘ 
ƛƴǘŜǊŜǎǘΣέ ǘƘŜ ŘƛǎŎǊƛƳƛƴŀǘƻǊȅ ŀŎǘ ƻǊ ƭŀǿ ƻǊ ǇƻƭƛŎȅ ƛǎ ŀŎŎŜǇǘŀōƭŜΦ4 For example, since letting blind 
people operate cars would be dangerous to others on the road, the law forbidding them to 
drive is reasonably justified on the grounds of safety and is therefore allowed even though it 
discriminates against the blind. Similarly, when universities and colleges refuse to admit 
students who fail to meet a certain test score or GPA, they can discriminate against students 
with weaker grades and test scores because these students most likely do not yet possess the 
knowledge or skills needed to do well in their classes and graduate from the institution. The 
universities and colleges have a legitimate reason for denying these students entrance. 

The courts, however, are much more skeptical when it comes to certain other forms of 
ŘƛǎŎǊƛƳƛƴŀǘƛƻƴΦ .ŜŎŀǳǎŜ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎΩ ƘƛǎǘƻǊȅ ƻŦ ŜǘƘƴƛŎΣ ǊŀŎƛŀƭΣ ƎŜƴŘŜǊΣ ŀƴŘ ǊŜƭƛƎƛƻǳǎ 
discrimination, the courts apply more stringent rules to policies, laws, and actions that 
discriminate on these bases (race, ethnicity, gender, religion, or national origin).5 

Discrimination based on gender or sex is generally examined with intermediate scrutiny. The 
standard of intermediate scrutiny was first applied by the Supreme Court in Craig v. Boren 
(1976) and again in Clark v. Jeter (1988).6 It requires the government to demonstrate that 
ǘǊŜŀǘƛƴƎ ƳŜƴ ŀƴŘ ǿƻƳŜƴ ŘƛŦŦŜǊŜƴǘƭȅ ƛǎ άǎǳōǎǘŀƴǘƛŀƭƭȅ ǊŜƭŀǘŜŘ ǘƻ ŀƴ ƛƳǇƻǊǘŀƴǘ ƎƻǾŜǊƴƳŜƴǘŀƭ 
ƻōƧŜŎǘƛǾŜΦέ ¢Ƙƛǎ Ǉǳǘǎ ǘƘŜ ōǳǊŘŜƴ ƻŦ ǇǊƻƻŦ ƻƴ ǘƘŜ government to demonstrate why the unequal 
treatment is justifiable, not on the individual who alleges unfair discrimination has taken place. 
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In practice, this means laws that treat men and women differently are sometimes upheld, 
although usually they are not. For example, in the 1980s and 1990s, the courts ruled that states 
could not operate single-sex institutions of higher education and that such schools, like South 
/ŀǊƻƭƛƴŀΩǎ ƳƛƭƛǘŀǊȅ ŎƻƭƭŜƎŜ ¢ƘŜ /ƛǘŀŘŜƭΣ ǎƘƻǿƴ ƛƴ Figure 5.2, must admit both male and female 
students.7 Women in the military are now also allowed to serve in all combat roles, although 
the courts have continued to allow the Selective Service System (the draft) to register only men 
and not women.8 

 

Figure  5.2   While the first female cadets graduated from the U.S. Military Academy at West 
Point in 1980 (a), The Citadel, a military college in South Carolina (b), was an all-male institution 
until 1995 when a young woman named Shannon Faulkner enrolled in the school. 

Discrimination against members of racial, ethnic, or religious groups or those of various 
national origins is reviewed to the greatest degree by the courts, which apply the strict scrutiny 
standard in these cases. Under strict scrutiny, the burden of proof is on the government to 
demonstrate that there is a compelling governmental interest in treating people from one 
group differently from those who are not part of that groupτthe law or action can be 
άƴŀǊǊƻǿƭȅ ǘŀƛƭƻǊŜŘέ ǘƻ ŀŎƘƛŜǾŜ ǘƘŜ Ǝƻŀƭ ƛƴ ǉǳŜǎǘƛƻƴΣ ŀƴŘ ǘƘŀǘ ƛǘ ƛǎ ǘƘŜ άƭŜŀǎǘ ǊŜǎǘǊƛŎǘƛǾŜ ƳŜŀƴǎέ 
available to achieve that goal.9 In other words, if there is a non-discriminatory way to 
accomplish the goal in question, discrimination should not take place. In the modern era, laws 
and actions that are challenged under strict scrutiny have rarely been upheld. Strict scrutiny, 
ƘƻǿŜǾŜǊΣ ǿŀǎ ǘƘŜ ƭŜƎŀƭ ōŀǎƛǎ ŦƻǊ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ мфпп ǳǇƘƻƭŘƛƴƎ ƻŦ ǘƘŜ ƭŜƎŀƭƛǘȅ ƻŦ ǘƘŜ 
internment of Japanese Americans during World War II, discussed later in this chapter.10 Finally, 
affirmative action consists of government programs and policies designed to benefit members 
of groups historically subject to discrimination. Much of the controversy surrounding 
affirmative action is about whether strict scrutiny should be applied to these cases. 

PUTTING CIVIL RIGHTS IN THE CONSTITUTION 

!ǘ ǘƘŜ ǘƛƳŜ ƻŦ ǘƘŜ ƴŀǘƛƻƴΩǎ ŦƻǳƴŘƛƴƎΣ ƻŦ ŎƻǳǊǎŜΣ ǘƘŜ ǘǊŜŀǘƳŜƴǘ ƻŦ Ƴŀƴȅ ƎǊƻǳǇǎ ǿŀǎ ǳƴŜqual: the 
rights of women were decidedly fewer than those of men, and neither they, the hundreds of 
thousands of enslaved people of African descent, or indigenous Americans were considered 

https://openstax.org/
http://openstax.org/books/american-government-3e/pages/references#rf-00818
http://openstax.org/books/american-government-3e/pages/references#rf-00918
http://openstax.org/books/american-government-3e/pages/references#rf-01018
http://openstax.org/books/american-government-3e/pages/references#rf-01118


Access for free at https://openstax.org 

fully human, let alone U.S. citizens. While the early United States was perhaps a more inclusive 
society than most of the world at that time, equal treatment of all remained a radical idea. 

The aftermath of the Civil War marked a turning point for civil rights. The Republican majority in 
Congress was enraged by the actions of the reconstituted governments of the southern states. 
In these states, many former Confederate politicians and their sympathizers returned to power 
ŀƴŘ ŀǘǘŜƳǇǘŜŘ ǘƻ ŎƛǊŎǳƳǾŜƴǘ ǘƘŜ ¢ƘƛǊǘŜŜƴǘƘ !ƳŜƴŘƳŜƴǘΩǎ ŦǊŜŜƛƴƎ ƻŦ ŜƴǎƭŀǾŜŘ ƳŜƴ ŀƴŘ 
women by passing laws known as the Black codes. These laws were designed to reduce 
formerly enslaved people to the status of serfs or indentured servants. Black people were not 
just denied the right to vote, but also could be arrested and jailed for vagrancy or idleness if 
they lacked jobs. Black people were excluded from public schools and state colleges and were 
subject to violence at the hands of White people (Figure 5.3).11 

 

Figure  5.3   A school built by the federal government for formerly enslaved people burned after 
being set on fire during a race riot in Memphis, Tennessee, in 1866. White southerners, angered 
by their defeat in the Civil War and the loss of the enslaved people they considered property, 
attacked and killed formerly enslaved people, destroyed their property, and terrorized White 
northerners who attempted to improve the lives of freed men and women. 

To overridŜ ǘƘŜ ǎƻǳǘƘŜǊƴ ǎǘŀǘŜǎΩ ŀŎǘƛƻƴǎΣ ƭŀǿƳŀƪŜǊǎ ƛƴ /ƻƴƎǊŜǎǎ ǇǊƻǇƻǎŜŘ ǘǿƻ ŀƳŜƴŘƳŜƴǘǎ ǘƻ 
the Constitution designed to give political equality and power to formerly enslaved people. 
Once passed by Congress and ratified by the necessary number of states, these became the 
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Fourteenth and Fifteenth Amendments. In addition to including the equal protection clause as 
noted above, the Fourteenth Amendment also was designed to ensure that the states would 
respect the civil liberties of freed people. The Fifteenth Amendment was proposed to secure 
the right to vote for Black men, which will be discussed in more detail later in this chapter. 

IDENTIFYING CIVIL RIGHTS ISSUES 

[ƻƻƪƛƴƎ ōŀŎƪΣ ƛǘΩǎ ǊŜƭŀǘƛǾŜƭȅ Ŝŀǎȅ ǘƻ ƛŘŜƴǘƛŦȅ ŎƛǾƛƭ ǊƛƎƘǘǎ ƛǎǎǳŜǎ ǘƘŀǘ ŀǊƻǎŜΣ ƭƻƻƪƛƴƎ ƛƴǘƻ ǘƘŜ ŦǳǘǳǊŜ 
is much harder. For example, few people fifty years ago would have identified the rights of gay 
or transgender Americans as an important civil rights issue, or predicted it would become one. 
Similarly, in past decades the rights of those with disabilities, particularly intellectual 
disabilities, were often ignored by the public at large. Many people with disabilities were 
institutionalized and given little further thought, and until very recently, laws remained on the 
books in some states allowing those with intellectual or developmental disabilities to be subject 
to forced sterilization.12 Today, most of us view this treatment as barbaric. 

Clearly, then, new civil rights issues can emerge over time. How can we, as citizens, identify 
them as they emerge and distinguish genuine claims of discrimination from claims by those 
who have merely been unable to convince a majority to agree with their viewpoints? For 
example, how do we decide if sixteen-year-olds are discriminated against because they are not 
allowed to vote, as some U.S. lawmakers are starting to suggest? We can identify true 
discrimination by applying the following analytical process: 

1. Which groups? First, identify the group of people who are facing discrimination. 

2. Which right(s) are threatened? Second, what right or rights are being denied to 
members of this group? 

3. What do we do? Third, what can the government do to bring about a fair situation for 
the affected group? Is proposing and enacting such a remedy realistic? 

Get Connected! 

Join the Fight for Civil Rights 
One way to get involved in the fight for civil rights is to stay informed. The Southern Poverty 
Law Center (SPLC) is a not-for-profit advocacy group based in Montgomery, Alabama. Lawyers 
for the SPLC specialize in civil rights litigation and represent many people whose rights have 
been violated, from victims of hate crimes to undocumented immigrants. They provide 
summaries of important civil rights cases under their Docket section. 

Activity: Visit the SPLC website to find current information about a variety of different hate 
groups. In what part of the country do hate groups seem to be concentrated? Where are hate 
incidents most likely to occur? What might be some reasons for this? 

  

https://openstax.org/
http://openstax.org/books/american-government-3e/pages/references#rf-01318
https://openstax.org/l/29SPLCcivri
https://www.openstax.org/l/29splcwebsite


Access for free at https://openstax.org 

Link to Learning 
Civil rights institutes are found throughout the United States and especially in the south. One of 
the most prominent civil rights institutes is the Birmingham Civil Rights Institute, which is 
located in Alabama.
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5.2   The African American Struggle for Equality 

Learning Objectives 

By the end of this section, you will be able to: 

ω Identify key events in the history of African American civil rights 

ω Explain how the courts, Congress, and the executive branch supported the civil rights 
movement 

ω Describe the role of grassroots efforts in the civil rights movement 

aŀƴȅ ƎǊƻǳǇǎ ƛƴ ¦Φ{Φ ƘƛǎǘƻǊȅ ƘŀǾŜ ǎƻǳƎƘǘ ǊŜŎƻƎƴƛǘƛƻƴ ŀǎ Ŝǉǳŀƭ ŎƛǘƛȊŜƴǎΦ !ƭǘƘƻǳƎƘ ŜŀŎƘ ƎǊƻǳǇΩǎ 
efforts have been notable and important, arguably the greatest, longest, and most violent 
struggle remains that of African Americans, whose dehumanization was even written into the 
text of the Constitution in the clause counting them as three fifths of a person. Their fight for 
freedom and equality provided the legal and moral foundation for others who sought 
recognition of their equality later on. 

SLAVERY AND THE CIVIL WAR 

Lƴ ǘƘŜ 5ŜŎƭŀǊŀǘƛƻƴ ƻŦ LƴŘŜǇŜƴŘŜƴŎŜΣ ¢ƘƻƳŀǎ WŜŦŦŜǊǎƻƴ ƳŀŘŜ ǘƘŜ ǊŀŘƛŎŀƭ ǎǘŀǘŜƳŜƴǘ ǘƘŀǘ άŀƭƭ 
ƳŜƴ ŀǊŜ ŎǊŜŀǘŜŘ Ŝǉǳŀƭέ ŀƴŘ άŀǊŜ ŜƴŘowed by their Creator with certain unalienable Rights, that 
ŀƳƻƴƎ ǘƘŜǎŜ ŀǊŜ [ƛŦŜΣ [ƛōŜǊǘȅ ŀƴŘ ǘƘŜ ǇǳǊǎǳƛǘ ƻŦ IŀǇǇƛƴŜǎǎΦέ ¸ŜǘΣ ƭƛƪŜ ƻǘƘŜǊ ǿŜŀƭǘƘȅ ƭŀƴŘƻǿƴŜǊǎ 
of his time, Jefferson also owned dozens of other human beings as his personal property. He 
recognizŜŘ ǘƘƛǎ ŎƻƴǘǊŀŘƛŎǘƛƻƴΣ ǇŜǊǎƻƴŀƭƭȅ ŎƻƴǎƛŘŜǊŜŘ ǘƘŜ ƛƴǎǘƛǘǳǘƛƻƴ ƻŦ ǎƭŀǾŜǊȅ ǘƻ ōŜ ŀ άƘƛŘŜƻǳǎ 
ōƭƻǘέ ƻƴ ǘƘŜ ƴŀǘƛƻƴΣ ŀƴŘ ŀƎǊŜŜŘ ǘƻ ŦǊŜŜ ǘƘƻǎŜ ƘŜ ƘŜƭŘ ƛƴ ōƻƴŘŀƎŜ ǳǇƻƴ Ƙƛǎ ŘŜŀǘƘΦ13 However, to 
forge a political union that would stand the test of time, he and the other foundersτand later 
the framers of the Constitutionτchose not to address the issue in any definitive way. Political 
support for abolition was very much a minority stance in the United States at the time, 
although after the Revolution many of the northern states followed the European example of 
fifty years prior in abolishing slavery.14 

As the new United States expanded westward, however, the issue of slavery became harder to 
ignore and ignited much controversy. Many opponents of slavery were willing to accept the 
institution if it remained largely confined to the South but did not want it to spread westward. 
They feared the expansion of slavery would lead to the political dominance of the South over 
the North and would deprive small farmers in the newly acquired western territories who could 
not afford to enslave others.15 Abolitionists, primarily in the North, argued that slavery was 
immoral and contrary to the nation's values and demanded an end to it. 

The spread of ǎƭŀǾŜǊȅ ƛƴǘƻ ǘƘŜ ²Ŝǎǘ ǎŜŜƳŜŘ ƛƴŜǾƛǘŀōƭŜΣ ƘƻǿŜǾŜǊΣ ŦƻƭƭƻǿƛƴƎ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ 
1857 ruling in the case Dred Scott v. Sandford.16 The justices rejected Scott's argument that 
though he had been born into slavery, his time spent in free states and territories where slavery 
ƘŀŘ ōŜŜƴ ōŀƴƴŜŘ ōȅ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ƘŀŘ ƳŀŘŜ ƘƛƳ ŀ ŦǊŜŜ ƳŀƴΦ Lƴ ŦŀŎǘΣ ǘƘŜ /ƻǳǊǘΩǎ 
majority stated that Scott had no legal right to sue for his freedom at all because Black people 
(whether free or enslaved) were not, and could not become, U.S. citizens. Thus, Scott lacked 
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the standing to even appear before the court. The Court also held that Congress lacked the 
power to decide whether slavery would be permitted in a territory that had been acquired after 
the Constitution was ratified. This decision had the effect of prohibiting the federal government 
from passing any laws that would limit the expansion of slavery into any part of the West. 

Ultimately, of course, the issue was decided by the Civil War (1861ς1865), with the southern 
ǎǘŀǘŜǎ ǎŜŎŜŘƛƴƎ ǘƻ ŘŜŦŜƴŘ ϦǎǘŀǘŜǎΩ ǊƛƎƘǘǎΣέ ǎǇŜŎƛŦƛŎŀƭƭȅΣ ǘƘŜ ǇǳǊǇƻǊǘŜŘ ǊƛƎƘǘ ǘƻ ƻǿƴ ƘǳƳŀƴ 
property, without federal interference.17 Although at the beginning of the war, President 
Abraham Lincoln had been willing to allow slavery to continue in the South to preserve the 
Union, he changed his policies regarding abolition over the course of the war. The first step was 
the issuance of the Emancipation Proclamation on January 1, 1863 (Figure 5.4). Although it 
ǎǘŀǘŜŘ άŀƭƭ ǇŜǊǎƻƴǎ ƘŜƭŘ ŀǎ ǎƭŀǾŜǎ Φ Φ Φ ƘŜƴŎŜŦƻǊǿŀǊŘ ǎƘŀƭƭ ōŜ ŦǊŜŜΣέ ǘƘŜ ǇǊƻŎƭŀƳŀǘƛƻƴ ǿŀǎ ƭƛƳƛǘŜŘ 
in effect to the states that had rebelled. Enslaved people in states that had remained within the 
Union, such as Maryland and Delaware were not set free, nor were they in parts of the 
Confederacy already occupied by the Union army. Although enslaved people in rebel states 
were freed by federal decree, the relatively small Union troop presence made it impossible to 
enforce their release from bondage.18 

 

Figure  5.4   In this memorial engraving from 1865 (the year he was assassinated), President 
Abraham Lincoln is shown with his hand resting on a copy of the Emancipation Proclamation 
(a). Despite popular belief, the Emancipation Proclamation (b) actually freed very few enslaved 
people, though it did change the meaning of the war. 
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RECONSTRUCTION 

At the end of the Civil War, the South entered a period called Reconstruction (1865ς1877) 
during which state governments were reorganized before the rebellious states were allowed to 
be readmitted to the Union. As part of this process, the Republican Party pushed for a 
permanent end to slavery. A constitutional amendment to this effect was passed by the House 
of Representatives in January of 1865, after having already been approved by the Senate in 
April of 1864, and it was ratified in December of 1865 as the Thirteenth Amendment. The 
ŀƳŜƴŘƳŜƴǘΩǎ ŦƛǊǎǘ ǎŜŎǘƛƻƴ ǎǘŀǘŜǎΣ άbŜƛǘƘŜǊ ǎƭŀǾŜǊȅ ƴƻǊ ƛƴǾƻƭǳƴǘŀǊȅ ǎŜǊǾƛǘǳŘŜΣ ŜȄŎŜǇǘ ŀǎ ŀ 
punishment for crime whereof the party shall have been duly convicted, shall exist within the 
United States, or any place subject to their jurisdictionΦέ Lƴ ŜŦŦŜŎǘΣ ǘƘƛǎ ŀƳŜƴŘƳŜƴǘ ƻǳǘƭŀǿŜŘ 
slavery in the United States. 

The changes wrought by the Fourteenth Amendment were more extensive. In addition to 
introducing the equal protection clause to the Constitution, this amendment also extended the 
due process clause of the Fifth Amendment to the states, required the states to respect the 
privileges or immunities of all citizens, and, for the first time, defined citizenship at the national 
and state levels. People could no longer be excluded from citizenship based solely on their race. 
Although lack of political or judicial action rendered some of these provisions toothless, others 
were pivotal in the expansion of civil rights. 

The Fifteenth Amendment stated that people could not be denied the right to vote based on 
άǊŀŎŜΣ ŎƻƭƻǊΣ ƻǊ ǇǊŜǾƛƻǳǎ ŎƻƴŘƛǘƛƻƴ ƻŦ ǎŜǊǾƛǘǳŘŜΦέ ¢Ƙƛǎ ŎƻƴǎǘǊǳŎǘƛƻƴ ŀƭƭƻǿŜŘ ǎǘŀǘŜǎ ǘƻ ŎƻƴǘƛƴǳŜ ǘƻ 
decide the qualifications of voters as long as those qualifications seemed to be race-neutral. 
Thus, while states could not deny Black people the right to vote on the basis of race, they could 
deny it on any number of arbitrary grounds such as literacy, landownership, affluence, or 
political knowledge. 

Although the immediate effect of these provisions was quite profound, over time the 
Republicans in Congress gradually lost interest in pursuing Reconstruction policies, and the 
Reconstruction ended with the end of military rule in the South and the withdrawal of the 
Union army in 1877.19 CƻƭƭƻǿƛƴƎ ǘƘŜ ŀǊƳȅΩǎ ǊŜƳƻǾŀƭΣ ǇƻƭƛǘƛŎŀƭ ŎƻƴǘǊƻƭ ƻŦ ǘƘŜ {ƻǳǘƘ ŦŜƭƭ ƻƴŎŜ 
again into the hands of White men, and violence was used to discourage Black people from 
exercising the rights they had been granted.20 The revocation of voting rights, or 
disenfranchisement, took a number of forms; not every southern state used the same methods, 
and some states used more than one, but they all disproportionately affected Black voter 
registration and turnout.21 

Perhaps the most famous of the tools of disenfranchisement were literacy tests and 
understanding tests. Literacy tests, which had been used in the North since the 1850s to 
disqualify naturalized European immigrants from voting, called on the prospective voter to 
demonstrate his (and later, her) ability to read a particular passage of text. However, since 
voter registration officials had discretion to decide what text the voter was to read, they could 
give easy passages to voters they wanted to register (typically, white people) and more difficult 
passages to those whose registration they wanted to deny (typically, Black people). 
Understanding tests required the prospective voter to explain the meaning of a particular 

https://openstax.org/
http://openstax.org/books/american-government-3e/pages/references#rf-02018
http://openstax.org/books/american-government-3e/pages/references#rf-02118
http://openstax.org/books/american-government-3e/pages/references#rf-02218


Access for free at https://openstax.org 

passage of text, often a provision of the U.S. Constitution, or answer a series of questions 
related to citizenship. Again, since the official examining the prospective voter could decide 
which passage or questions to choose, the difficulty of the test might vary dramatically 
between African American and white applicants.22 Even had these tests been administered 
fairly and equitably, however, most African Americans would have been at a huge 
disadvantage, because few had been taught to read. Although schools for Black people had 
existed in some places, southern states had made it largely illegal to teach enslaved people to 
read and write. At the beginning of the Civil War, only 5 percent of Black people could read and 
write, and most of them lived in the North.23 Some were able to take advantage of educational 
opportunities after they were freed, but many were not able to gain effective literacy. 

In some states, poorer, less-literate white voters feared being disenfranchised by the literacy 
and understanding tests. Some states introduced a loophole, known as the grandfather clause, 
to allow less literate white people to vote. The grandfather clause exempted those who had 
been allowed to vote in that state prior to the Civil War and their descendants from literacy and 
understanding tests.24 Because Black people were not allowed to vote prior to the Civil War, 
but most White men had been voting at a time when there were no literacy tests, this loophole 
allowed most illiterate white people to vote (Figure 5.5) while leaving obstacles in place for 
Black people who wanted to vote as well. Time limits were often placed on these provisions 
because state legislators realized that they might quickly be declared unconstitutional, but they 
lasted long enough to allow illiterate White men to register to vote.25 
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Figure  5.5   A magazine cartoon from 1879 ridicules the practice of illiterate, southern White 
ǇŜƻǇƭŜ ǊŜǉǳƛǊƛƴƎ ǘƘŀǘ ŀ άōƭŀƪƳŀƴέ ōŜ άŜŘŘƛƪŀǘŜŘέ ōŜŦƻǊŜ ƘŜ Ŏƻǳƭd vote. The grandfather clause 
made such a situation possible. 

In states where the voting rights of poor white people were less of a concern, another tool for 
disenfranchisement was the poll tax (Figure 5.6). This was an annual per-person tax, typically 
one or two dollars (on the order of $20 to $50 today), that a person had to pay to register to 
ǾƻǘŜΦ tŜƻǇƭŜ ǿƘƻ ŘƛŘƴΩǘ ǿŀƴǘ ǘƻ ǾƻǘŜ ŘƛŘƴΩǘ ƘŀǾŜ ǘƻ ǇŀȅΣ ōǳǘ ƛƴ ǎŜǾŜǊŀƭ ǎǘŀǘŜǎ ǘƘŜ Ǉƻƭƭ ǘŀȄ ǿŀǎ 
cumulative, so if you decided to vote you would have to pay not only the tax due for that year 
but any poll tax from previous years as well. Because formerly enslaved people were usually 
quite poor, they were less likely than White men to be able to pay poll taxes.26 
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Figure  5.6   According to this receipt, a man named A. S. White paid his $1 poll tax in Jefferson 
Parish, Louisiana, in 1917. 

Although these methods were usually sufficient to ensure that Black people were kept away 
from the polls, some dedicated African Americans did manage to register to vote despite the 
obstacles placed in their way. To ensure their vote was largely meaningless, the White elites 
used their control of the Democratic Party to create the white primary: primary elections in 
which only White people were allowed to vote. The state party organizations argued that as 
private groups, rather than part of the state government, they had no obligation to follow the 
CƛŦǘŜŜƴǘƘ !ƳŜƴŘƳŜƴǘΩǎ ǊŜǉǳƛǊŜƳŜƴǘ ƴƻǘ ǘƻ ŘŜƴȅ ǘƘŜ ǊƛƎƘǘ ǘƻ ǾƻǘŜ ƻƴ ǘƘŜ ōŀǎƛǎ ƻŦ ǊŀŎŜΦ 
Furthermore, they contended, voting for nominees to run for office was not the same as 
electing those who would actually hold office. So they held primary elections to choose the 
Democratic nominee in which only White citizens were allowed to vote.27 Once the nominee 
had been chosen, they might face token opposition from a Republican or minor-party candidate 
in the general election, but since White voters had agreed beforehand to support whoever won 
ǘƘŜ 5ŜƳƻŎǊŀǘǎΩ ǇǊƛƳŀǊȅΣ ǘƘŜ ƻǳǘŎƻƳŜ ƻŦ ǘƘŜ ƎŜƴŜǊŀƭ ŜƭŜŎǘƛƻƴ ǿŀǎ ŀ ŦƻǊŜƎƻƴŜ ŎƻƴŎƭǳǎƛƻƴΦ 

With Black people effectively disenfranchised, the restored southern state governments 
undermined guarantees of equal treatment in the Fourteenth Amendment. They passed laws 
that excluded African Americans from juries and allowed the imprisonment and forced labor of 
άƛŘƭŜέ .ƭŀŎƪ ŎƛǘƛȊŜƴǎΦ ¢ƘŜ ƭŀǿǎ ŀƭǎƻ ŎŀƭƭŜŘ ŦƻǊ ǎŜƎǊŜƎŀǘƛƻƴ ƻŦ ²ƘƛǘŜ ŀƴŘ .ƭŀŎƪ ǇŜƻǇƭŜ ƛƴ ǇǳōƭƛŎ 
ǇƭŀŎŜǎ ǳƴŘŜǊ ǘƘŜ ŘƻŎǘǊƛƴŜ ƪƴƻǿƴ ŀǎ άǎŜǇŀǊŀǘŜ ōǳǘ ŜǉǳŀƭΦέ !ǎ ƭƻƴƎ ŀǎ ƴƻƳƛƴŀƭƭȅ Ŝǉǳŀƭ ŦŀŎƛƭƛǘƛŜǎ 
were provided for both races, it was legal to require members of each race to use the facilities 
designated for them. Similarly, state and local governments passed laws limiting neighborhoods 
in which Black and White people could live. Collectively, these discriminatory laws came to be 
known as Jim Crow laws. The Supreme Court upheld the separate but equal doctrine in 1896 in 
Plessy v. FergusonΣ ƛƴŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ CƻǳǊǘŜŜƴǘƘ !ƳŜƴŘƳŜƴǘΩǎ Ŝǉǳŀƭ ǇǊƻǘŜŎǘƛƻƴ ŎƭŀǳǎŜΣ ŀƴŘ 
allowed segregation to continue.28 

CIVIL RIGHTS IN THE COURTS 

By the turn of the twentieth century, the position of African Americans was quite bleak. Even 
outside the South, racial inequality was a fact of everyday life. African American leaders and 
thinkers themselves disagreed on the right path forward. Some, like Booker T. Washington, 
argued that acceptance of inequality and segregation over the short term would allow African 
Americans to focus their efforts on improving their educational and social status until White 
people were forced to acknowledge them as equals. W. E. B. Du Bois, however, argued for a 
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more confrontational approach and in 1909 founded the National Association for the 
Advancement of Colored People (NAACP) as a rallying point for securing equality. White liberals 
dominated the organization in its early years, but Black people assumed control over its 
operations in the 1920s.29 

The NAACP soon focused on a strategy of overturning Jim Crow laws through the courts. 
Perhaps its greatest series of legal successes consisted of its efforts to challenge segregation in 
education. Early cases brought by the NAACP dealt with racial discrimination in higher 
education. In 1938, the Supreme Court essentially gave states a choice: they could either 
integrate institutions of higher education, or they could establish an equivalent university or 
college for African Americans.30 Southern states chose to establish colleges for Black people 
rather than allow them into all-White state institutions. Although this ruling expanded 
opportunities for professional and graduate education in areas such as law and medicine for 
African Americans by requiring states to provide institutions for them to attend, it nevertheless 
allowed segregated colleges and universities to continue to exist. 

Link to Learning 
The NAACP was pivotal in securing African American civil rights and today continues to address 
civil rights violations, such as police brutality and the disproportionate percentage of African 
American people that die under the death penalty. 

The landmark court decision of the judicial phase of the civil rights movement settled the 
Brown v. Board of Education case in 1954.31 In this case, the Supreme Court unanimously 
overturned its decision in Plessy v. Ferguson as it pertained to public education, stating that a 
separate but equal education was a logical impossibility. Even with the same funding and 
equivalent facilities, a segregated school could not have the same teachers or environment as 
the equivalent school for another race. The court also rested its decision in part on social 
science studies suggesting that racial discrimination led to feelings of inferiority among Black 
children. The only way to dispel this sense of inferiority was to end segregation and integrate 
public schools. 

It is safe to say this ruling was controversial. While integration of public schools took place 
without much incident in some areas of the South, particularly where there were few Black 
students, elsewhere, it was confrontationalτor nonexistent. In recognition of the fact that 
southern states would delay school integration for as long as possible, civil rights activists urged 
the fedŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ǘƻ ŜƴŦƻǊŎŜ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴΦ .ŀȅŀǊŘ wǳǎǘƛƴ ŀƴŘ !Φ tƘƛƭƛǇ 
Randolph organized a Prayer Pilgrimage for Freedom in Washington, DC, on May 17, 1957, in 
which approximately twenty-five thousand African Americans participated.32 

A few months later, in Little Rock, Arkansas, governor Orval Faubus resisted court-ordered 
integration and mobilized National Guard troops to keep Black students out of Central High 
School. President Eisenhower then called up the Arkansas National Guard for federal duty 
όŜǎǎŜƴǘƛŀƭƭȅ ǘŀƪƛƴƎ ǘƘŜ ǘǊƻƻǇǎ ƻǳǘ ƻŦ CŀǳōǳǎΩǎ ƘŀƴŘǎύ ŀƴŘ ǎŜƴǘ ǎƻƭŘƛŜǊǎ ƻŦ ǘƘŜ млмǎǘ !ƛǊōƻǊƴŜ 
Division to escort students to and from classes, as shown in Figure 5.7. To avoid integration, 
Faubus closed four high schools in Little Rock the following school year.33 
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CƛƎǳǊŜ  рΦт   hǇǇƻǎƛǘƛƻƴ ǘƻ ǘƘŜ мфрт ƛƴǘŜƎǊŀǘƛƻƴ ƻŦ [ƛǘǘƭŜ wƻŎƪΩǎ ŀƭƭ-White Central High School led 
President Eisenhower to call in soldiers of the 101st Airborne Division. For a year, they escorted 
nine African American students to and from school and to and from classes within the school. 
(credit: The U.S. Army) 

Lƴ ±ƛǊƎƛƴƛŀΣ ǎǘŀǘŜ ƭŜŀŘŜǊǎ ŜƳǇƭƻȅŜŘ ŀ ǎǘǊŀǘŜƎȅ ƻŦ άƳŀǎǎƛǾŜ ǊŜǎƛǎǘŀƴŎŜέ ǘƻ ǎŎƘƻƻƭ ƛƴǘŜƎǊŀǘƛƻƴΣ 
which led to the closure of a large number of public schools across the state, some for years.34 
Although de jure segregation, segregation mandated by law, had ended on paper, in practice, 
few efforts were made to integrate schools in most school districts with substantial Black 
student populations until the late 1960s. Many White southerners who objected to sending 
their children to school with Black students then established private academies that admitted 
only White students; many of these schools remain overwhelmingly White today.35 

School and other segregation was and is hardly limited to the South. Many neighborhoods in 
northern cities remain segregated by virtue of "red lining" districts where minorities were 
allowed and not allowed to live. Restrictive real estate covenants bound White residents to not 
sell their houses to African Americans and sometimes not to Chinese, Japanese, Mexicans, 
Filipinos, Jews, and other ethnic minorities. In New York City in the late 1950s, a group of 
activist parents led by Mae Mallory protested the inadequate schools in their neighborhood; a 
court ruled that New York was engaging in de facto segregation, and forced the city to institute 
policies that would provide more equitable access.36 More recently, banks have been fined for 
not lending to people of color to buy homes and start business at rates commensurate with 
similarly situated prospective White borrowers. Relegation of minority residents to less 
desirable neighborhoods has the practical effect of diminishing both generational wealth, and 
the tax base needed to build, maintain, and improve schools and other institutions that might 
hasten equality and integration. 

In the postwar era of White flight, however, the Supreme Court had been evolving into a more 
progressive force in the promotion and preservation of civil rights. In the case of Shelley v. 
Kraemer (1948), the Supreme Court held that while such covenants did not violate the 
Fourteenth Amendment because they consisted of agreements between private citizens, their 
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provisions could not be enforced by courts.37 Because state courts are government institutions 
and the Fourteenth Amendment prohibits the government from denying people equal 
protection of the law, the cƻǳǊǘǎΩ ŜƴŦƻǊŎŜƳŜƴǘ ƻŦ ǎǳŎƘ ŎƻǾŜƴŀƴǘǎ ǿƻǳƭŘ ōŜ ŀ Ǿƛƻƭŀǘƛƻƴ ƻŦ ǘƘŜ 
amendment. Thus, if a White family chose to sell its house to a Black family and the other 
homeowners in the neighborhood tried to sue the seller, the court would not hear the case. In 
1967, the Supreme Court struck down a Virginia law that prohibited interracial marriage in 
Loving v. Virginia.38 

LEGISLATING CIVIL RIGHTS 

Beyond these favorable court rulings, however, progress toward equality for African Americans 
remained slow in the 1950s. In 1962, Congress proposed what later became the Twenty-Fourth 
Amendment, which banned the poll tax in elections to federal (but not state or local) office; the 
amendment went into effect after being ratified in early 1964. Several southern states 
continued to require residents to pay poll taxes in order to vote in state elections until 1966 
when, in the case of Harper v. Virginia Board of Elections, the Supreme Court declared that 
requiring payment of a poll tax in order to vote in an election at any level was 
unconstitutional.39 

The slow rate of progress led to frustration within the Black community. Newer, grassroots 
organizations such as the Southern Christian Leadership Conference (SCLC), Congress of Racial 
Equality (CORE), and Student Non-Violent Coordinating Committee (SNCC) challenged the 
b!!/tΩǎ Ǉƻǎƛǘƛƻƴ ŀǎ the leading civil rights organization and questioned its legal-focused 
strategy. These newer groups tended to prefer more confrontational approaches, including the 
use of direct action campaigns relying on marches and demonstrations. The strategies of 
nonviolent resistance and civil disobedience, or the refusal to obey an unjust law, had been 
effective in the campaign led by Mahatma Gandhi to liberate colonial India from British rule in 
the 1930s and 1940s. Civil rights pioneers adopted these measures in the 1955ς1956 
Montgomery bus boycott. After Rosa Parks refused to give up her bus seat to a White person 
and was arrested, a group of Black women carried out a day-ƭƻƴƎ ōƻȅŎƻǘǘ ƻŦ aƻƴǘƎƻƳŜǊȅΩǎ 
public transit system. This boycott was then extended for over a year and overseen by union 
organizer E. D. Nixon. The effort desegregated public transportation in that city.40 

Direct action also took such forms as the sit-in campaigns to desegregate lunch counters that 
began in Greensboro, North Carolina, in 1960, and the 1961 Freedom Rides in which Black and 
White volunteers rode buses and trains through the South to enforce a 1946 Supreme Court 
decision that desegregated interstate transportation (Morgan v. Virginia).41 While such focused 
campaigns could be effective, they often had little impact in places where they were not 
ǊŜǇƭƛŎŀǘŜŘΦ Lƴ ŀŘŘƛǘƛƻƴΣ ǎƻƳŜ ƻŦ ǘƘŜ ŎŀƳǇŀƛƎƴǎ ƭŜŘ ǘƻ ǾƛƻƭŜƴŎŜ ŀƎŀƛƴǎǘ ōƻǘƘ ǘƘŜ ŎŀƳǇŀƛƎƴǎΩ 
leaders and ordinary people; Rosa Parks, a longtime NAACP member and graduate of the 
Highlander Folk School for civil rights activists, whose actions had begun the Montgomery 
ōƻȅŎƻǘǘΣ ǊŜŎŜƛǾŜŘ ŘŜŀǘƘ ǘƘǊŜŀǘǎΣ 9Φ 5Φ bƛȄƻƴΩǎ ƘƻƳŜ ǿŀǎ ōƻƳōŜŘΣ ŀƴŘ ǘƘŜ CǊŜŜŘƻƳ wƛŘŜǊǎ ǿŜǊŜ 
attacked in Alabama.42 

As the campaign for civil rights continued and gained momentum, President John F. Kennedy 
called for Congress to pass new civil rights legislation, which began to work its way through 
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Congress in 1963. The resulting law (pushed heavily and then signed by President Lyndon B. 
WƻƘƴǎƻƴ ŀŦǘŜǊ YŜƴƴŜŘȅΩǎ ŀǎǎŀǎǎƛƴŀǘƛƻƴύ ǿŀǎ ǘƘŜ /ƛǾƛƭ wƛƎƘǘǎ !Ŏǘ ƻŦ мфспΣ ǿƘƛŎƘ ƘŀŘ ǿƛŘŜ-ranging 
effects on U.S. society. Not only did the act outlaw government discrimination and the unequal 
application of voting qualifications by race, but it also, for the first time, outlawed segregation 
and other forms of discrimination by most businesses that were open to the public, including 
hotels, theaters, and restaurants that were not private clubs. It outlawed discrimination on the 
basis of race, ethnicity, religion, sex, or national origin by most employers, and it created the 
Equal Employment Opportunity Commission (EEOC) to monitor employment discrimination 
claims and help enforce this provision of the law. The provisions that affected private 
ōǳǎƛƴŜǎǎŜǎ ŀƴŘ ŜƳǇƭƻȅŜǊǎ ǿŜǊŜ ƭŜƎŀƭƭȅ ƧǳǎǘƛŦƛŜŘ ƴƻǘ ōȅ ǘƘŜ CƻǳǊǘŜŜƴǘƘ !ƳŜƴŘƳŜƴǘΩǎ ƎǳŀǊŀƴǘŜŜ 
ƻŦ Ŝǉǳŀƭ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ǘƘŜ ƭŀǿǎ ōǳǘ ƛƴǎǘŜŀŘ ōȅ /ƻƴƎǊŜǎǎΩǎ ǇƻǿŜǊ ǘƻ ǊŜƎǳƭŀǘŜ ƛƴǘŜǊǎǘŀǘe 
commerce.43 

Even though the Civil Rights Act of 1964 had a monumental impact over the long term, it did 
not end efforts by many southern White people to maintain the White-dominated political 
power structure in the region. Progress in registering African American voters remained slow in 
many states despite increased federal activity supporting it, so civil rights leaders including 
Martin Luther King, Jr. decided to draw the public eye to the area where the greatest resistance 
to voter registration drives were taking place. The SCLC and SNCC particularly focused their 
attention on the city of Selma, Alabama, which had been the site of violent reactions against 
civil rights activities. 

¢ƘŜ ƻǊƎŀƴƛȊŀǘƛƻƴǎΩ ƭŜŀŘŜǊǎ ǇƭŀƴƴŜŘ ŀ ƳŀǊŎƘ ŦǊƻƳ {ŜƭƳŀ ǘƻ aƻƴǘƎƻƳŜǊȅ ƛƴ aŀǊŎƘ мфсрΦ ¢ƘŜƛǊ 
ŦƛǊǎǘ ŀǘǘŜƳǇǘ ǘƻ ƳŀǊŎƘ ǿŀǎ ǾƛƻƭŜƴǘƭȅ ōǊƻƪŜƴ ǳǇ ōȅ ǎǘŀǘŜ ǇƻƭƛŎŜ ŀƴŘ ǎƘŜǊƛŦŦΩǎ ŘŜǇǳǘƛŜǎ όFigure 
5.8). The second attempt was aborted because King feared it would lead to a brutal 
confrontation with police and violate a court order from a federal judge who had been 
sympathetic to the movement in the past. That night, three of the marchers, White ministers 
from the north, were attacked and beaten with clubs by members of the Ku Klux Klan; one of 
the victims died from his injuries. Televised images of the brutality against protesters and the 
death of a minister led to greater public sympathy for the cause. Eventually, a third march was 
successful in reaching the state capital of Montgomery.44 

 

https://openstax.org/
http://openstax.org/books/american-government-3e/pages/references#rf-04418
http://openstax.org/books/american-government-3e/pages/references#rf-04518


Access for free at https://openstax.org 

Figure  5.8   The police attack on civil rights demonstrators as they crossed the Edmund Pettus 
.ǊƛŘƎŜ ƻƴ ǘƘŜƛǊ ǿŀȅ ŦǊƻƳ {ŜƭƳŀ ǘƻ aƻƴǘƎƻƳŜǊȅ ƻƴ aŀǊŎƘ тΣ мфсрΣ ƛǎ ǊŜƳŜƳōŜǊŜŘ ŀǎ ά.ƭƻƻŘȅ 
{ǳƴŘŀȅέ όŀύΦ WƻƘƴ [Ŝǿƛǎϥǎ ŦǳƴŜǊŀƭ ǇǊƻŎŜǎǎƛƻƴ ŎǊƻǎǎŜǎ ǘƘŜ 9ŘƳǳƴŘ tŜǘǘǳǎ ōǊƛŘƎŜ ƻƴ Wǳƭȅ нсΣ нлнл 
(b). (credit a: modification of "Bloody Sunday-officers await demonstrators" by U.S. Department 
of Justice/Wikimedia Commons, Public Domain; credit b: modification of "Rep. John Lewis 
Funeral Procession Over Edmund Pettus Bridge" by C-SPAN/YouTube, Public Domain) 

Link to Learning 
The 1987 PBS documentary Eyes on the Prize won several Emmys and other awards for its 
coverage of major events in the civil rights movement, including the Montgomery bus boycott, 
the battle for school integration in Little Rock, the march from Selma to Montgomery, and 
aŀǊǘƛƴ [ǳǘƘŜǊ YƛƴƎΣ WǊΦΩǎ ƭŜŀŘŜǊǎƘƛǇ ƻŦ ǘƘŜ ƳŀǊŎƘ ƻƴ ²ŀǎƘƛƴƎǘƻƴΣ 5/Φ 

The events at Selma galvanized support in Congress for a follow-up bill solely dealing with the 
right to vote. The Voting Rights Act of 1965 went beyond previous laws by requiring greater 
oversight of elections by federal officials. Literacy and understanding tests, and other devices 
used to discriminate against voters on the basis of race, were banned. The Voting Rights Act 
proved to have much more immediate and dramatic effect than the laws that preceded it; what 
had been a fairly slow process of improving voter registration and participation was replaced by 
a rapid increase of Black voter registration ratesτalthough White registration rates increased 
over this period as well.45 ¢ƻ Ƴŀƴȅ ǇŜƻǇƭŜΩǎ ǿŀȅ ƻŦ ǘƘƛƴƪƛƴƎΣ ƘƻǿŜǾŜǊΣ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ 
turned back the clocks when it gutted a core aspect of the Voting Rights Act in Shelby County v. 
Holder (2013).46 No longer would states need federal approval to change laws and policies 
related to voting. Indeed, many states with a history of voter discrimination quickly resumed 
restrictive practices with laws requiring photo ID; limiting early voting, ballot drop-off locations, 
and hours; and making registering and waiting to vote more onerous. Some of the new 
restrictions are already being challenged in the courts.47 

Not all African Americans in the civil rights movement were comfortable with gradual change. 
LƴǎǘŜŀŘ ƻŦ ǳǎƛƴƎ ƳŀǊŎƘŜǎ ŀƴŘ ŘŜƳƻƴǎǘǊŀǘƛƻƴǎ ǘƻ ŎƘŀƴƎŜ ǇŜƻǇƭŜΩǎ ŀǘǘƛǘǳŘŜǎΣ ŎŀƭƭƛƴƎ ŦƻǊ ǘƻǳƎƘŜǊ 
civil rights laws, or suing for their rights in court, they favored more immediate action to 
prevent White oppression and protect their communities. Men like Malcolm X, and groups like 
the Black Panthers were willing to use other means to achieve their goals (Figure 5.9).48 Faced 
with continual violence at the hands of police and acts of terrorism like the bombing of a Black 
church in Alabama that killed four girls, Malcolm X expressed significant distrust of White 
people. He sought to raise the self-esteem of Black people and advocated for their separation 
from the United States through eventual emigration to Africa. In general, Malcolm X rejected 
the mainstream civil right's movement's integration and assimilation approach, and laid the 
foundation for the Black Power movement, which sought self-determination and independence 
for Black people. His position was attractive to many young African Americans, especially after 
Martin Luther King, Jr. was assassinated in 1968. 
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Figure  5.9   Martin Luther King, Jr. (left) and Malcolm X (right) adopted different approaches to 
securing civil rights for Black people. This occasion, a Senate debate of the Civil Rights Act of 
1964, was the only time the two men ever met. 

CONTINUING CHALLENGES FOR AFRICAN AMERICANS 

The civil rights movement for African Americans did not end with the passage of the Voting 
Rights Act in 1965. For the last fifty years, the African American community has faced 
challenges related to both past and current discrimination, and progress on both fronts remains 
slow, uneven, and often frustrating. 

Legacies of the de jure segregation of the past remain in much of the United States. Many Black 
people still live in predominantly Black neighborhoods where their ancestors were forced by 
laws and housing covenants to live.49 Even those who live in the suburbs, once largely 
populated only by White people, tend to live in suburbs that are mostly populated by Black 
people.50 Some two million African American young people attend schools whose student body 
is composed almost entirely of students of color.51 During the late 1960s and early 1970s, 
efforts to tackle these problems were stymied by large-scale public opposition, not just in the 
South but across the nation. Attempts to integrate public schools through the use of busingτ
transporting students from one segregated neighborhood to another to achieve more racially 
balanced schoolsτǿŜǊŜ ǇŀǊǘƛŎǳƭŀǊƭȅ ǳƴǇƻǇǳƭŀǊ ŀƴŘ ƘŜƭǇŜŘ ŎƻƴǘǊƛōǳǘŜ ǘƻ ά²ƘƛǘŜ ŦƭƛƎƘǘέ ŦǊƻƳ 
cities to the suburbs.52 This White flight has created de facto segregation, a form of segregation 
that results from the choices of individuals to live in segregated communities without 
government action or support. 
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Today, a lack of well-paying jobs in many urban areas, combined with the poverty resulting 
from the legacies of slavery, Jim Crow era terror, and persistent racism, has trapped many Black 
people in under-served neighborhoods with markedly lower opportunity and life expectancy.53 
While the Civil Rights Act of 1964 created opportunities for members of the Black middle class 
to advance economically and socially, and to live in the same neighborhoods as the White 
middle class, their departure left many Black neighborhoods mired in poverty and without the 
strong community ties that existed during the era of legal segregation. Many of these 
neighborhoods continue to suffer from high rates of crime and violence.54 Police also appear, 
consciously or subconsciously, to engage in racial profiling: singling out Black people (and Latino 
people) for greater attention than members of other racial and ethnic groups, as former FBI 
director James B. Comey and former New York police commissioner Bill Bratton have 
admitted.55 When incidents of real or perceived injustice arise, as recently occurred after a 
series of deaths of Black people at the hands of police in Ferguson, Missouri; Staten Island, New 
York; Baltimore, Maryland; Louisville, Kentucky; and Minneapolis, Minnesota, many African 
Americans turn to the streets to protest because they feel abandoned or ignored by politicians 
of all races. 

While the public mood may have shifted toward greater concern about economic inequality in 
the United States, substantial policy changes to immediately improve the economic standing of 
African Americans in general have not followed. The Obama administration proposed new rules 
under the Fair Housing Act that were intended to lead to more integrated communities in the 
future; however, the Trump administration repeatedly sought to weaken the Fair Housing Act, 
primarily through lack of enforcement of existing regulations.56 Meanwhile, grassroots 
movements to improve neighborhoods and local schools have taken root in many Black 
communities across America, and perhaps in those movements is the hope for greater future 
progress. 

Other recent movements are more troubling, notably the increased presence and influence of 
White nationalism throughout the country. This movement espouses White supremacy and 
does not shrink from the threat or use of violence to achieve it. Such violence occurred in 
Charlottesville, Virginia, in August 2017, when various White supremacist groups and alt-right 
forces joined together in a "Unite the Right" rally (Figure 5.10). This rally included chants and 
racial slurs against African Americans and Jews. Those rallying clashed with counter-protestors, 
one of whom died when an avowed Neo-Nazi deliberately drove his car into a group of peaceful 
protestors. He has since been convicted and sentenced to life in prison for his actions. This 
event sent shockwaves through U.S. politics, as leaders tried to grapple with the significance of 
the event. President Trump said that "good people existed on both sides of the clash," and 
later, for inciting a group of protesters to storm the Capitol after a rally of his in which he 
repeated the false claim that the election had been stolen from him.57 
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Figure  5.10   As part of the "Unite the Right" rally on August 12, 2017, White supremacists and 
other alt-right groups prepare to enter Emancipation Park in Charlottesville, Virginia, carrying 
Nazi and Confederate flags. The rally was planned in part as a response to the removal of a 
statue of Robert E. Lee from the park earlier that year. (credit: Anthony Crider) 

Finding a Middle Ground 

Affirmative Action 
One of the major controversies regarding race in the United States today is related to 
affirmative action, the practice of ensuring that members of historically disadvantaged or 
underrepresented groups have equal access to opportunities in education, the workplace, and 
government contracting. The phrase affirmative action originated in the Civil Rights Act of 1964 
and Executive Order 11246, and it has drawn controversy ever since. The Civil Rights Act of 
1964 prohibited discrimination in employment, and Executive Order 11246, issued in 1965, 
forbade employment discrimination not only within the federal government but by federal 
contractors and contractors and subcontractors who received government funds. 

Clearly, Black people, as well as other groups, have been subject to discrimination in the past 
and present, limiting their opportunity to compete on a level playing field with those who face 
no such challenge. Opponents of affirmative action, however, point out that many of its 
beneficiaries are ethnic minorities from relatively affluent backgrounds, while White and Asian 
Americans who grew up in poverty are expected to succeed despite facing challenges related to 
their socioeconomic status and those related to educational issues in lower income areas. 

Because affirmative action attempts to redress discrimination on the basis of race or ethnicity, 
it is generally subject to the strict scrutiny standard, which means the burden of proof is on the 
government to demonstrate the necessity of racial discrimination to achieve a compelling 
governmental interest. In 1978, in Bakke v. California, the Supreme Court upheld affirmative 
action and said that colleges and universities could consider race when deciding whom to admit 
but could not establish racial quotas.58 In 2003, the Supreme Court reaffirmed the Bakke 
decision in Grutter v. Bollinger, which said that taking race or ethnicity into account as one of 
several factors in admitting a student to a college or university was acceptable, but a system 
setting aside seats for a specific quota of minority students was not.59 All these issues are back 
under discussion in the Supreme Court with the re-arguing of Fisher v. University of Texas.60 In 
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Fisher v. University of Texas (2013, known as Fisher I), University of Texas student Abigail Fisher 
ōǊƻǳƎƘǘ ǎǳƛǘ ǘƻ ŘŜŎƭŀǊŜ ¦¢Ωǎ ǊŀŎŜ-based admissions policy as inconsistent with Grutter. The 
court did not see the UT policy that way and allowed it, so long as it remained narrowly tailored 
and not quota-based. Fisher II (2016) was decided by a 4ς3 majority. It allowed race-based 
admissions, but required that the utility of such an approach had to be re-established on a 
regular basis. 

Should race be a factor in deciding who will be admitted to a particular college? Why or why 
not? 

 

 

рΦо   ¢ƘŜ CƛƎƘǘ ŦƻǊ ²ƻƳŜƴΩǎ wƛƎƘǘǎ 

Learning Objectives 

By the end of this section, you will be able to: 

ω Describe early efforts to achieve rights for women 

ω Explain why the Equal Rights Amendment failed to be ratified 

ω Describe the ways in which women acquired greater rights in the twentieth century 

ω Analyze why women continue to experience unequal treatment 

Along with African Americans, women of all races and ethnicities have long been discriminated 
ŀƎŀƛƴǎǘ ƛƴ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎΣ ŀƴŘ ǘƘŜ ǿƻƳŜƴΩǎ ǊƛƎƘǘǎ ƳƻǾŜƳŜƴǘ ōŜƎŀƴ ŀǘ ǘƘŜ ǎŀƳŜ ǘƛƳŜ ŀǎ ǘƘŜ 
movement to abolish slavery iƴ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎΦ LƴŘŜŜŘΣ ǘƘŜ ǿƻƳŜƴΩǎ ƳƻǾŜƳŜƴǘ ŎŀƳŜ ŀōƻǳǘ 
largely as a result of the difficulties women encountered while trying to abolish slavery. The 
ǘǊŀƛƭōƭŀȊƛƴƎ {ŜƴŜŎŀ Cŀƭƭǎ /ƻƴǾŜƴǘƛƻƴ ŦƻǊ ǿƻƳŜƴΩǎ ǊƛƎƘǘǎ ǿŀǎ ƘŜƭŘ ƛƴ мупуΣ ŀ ŦŜǿ ȅŜŀǊǎ ōŜŦƻǊŜ 
the Civil War. But the abolition and African American civil rights movements largely eclipsed the 
ǿƻƳŜƴΩǎ ƳƻǾŜƳŜƴǘ ǘƘǊƻǳƎƘƻǳǘ Ƴƻǎǘ ƻŦ ǘƘŜ ƴƛƴŜǘŜŜƴǘƘ ŎŜƴǘǳǊȅΦ ²ƻƳŜƴ ōŜƎŀƴ ǘƻ ŎŀƳǇŀƛƎƴ 
actively again in the late nineteenth and early twentieth centuries, and another movement for 
ǿƻƳŜƴΩǎ ǊƛƎƘǘǎ ōŜƎŀƴ ƛƴ ǘƘŜ мфслǎΦ 

¢I9 9!w[¸ ²ha9bΩ{ wLDI¢{ ah±9a9b¢ !b5 ²ha9bΩ{ {¦CCw!D9 

At the time of the American Revolution, women had few rights. Although single women were 
allowed to own property, married women were not. When women married, their separate legal 
identities were erased under the legal principle of coverture. Not only did women adopt their 
ƘǳǎōŀƴŘǎΩ ƴŀƳŜǎΣ ōǳǘ ŀƭƭ ǇŜǊǎƻƴŀƭ ǇǊƻǇŜǊǘȅ ǘƘŜȅ ƻǿƴŜŘ ƭŜƎŀƭƭȅ ōŜŎŀƳŜ ǘƘŜƛǊ ƘǳǎōŀƴŘǎΩ 
ǇǊƻǇŜǊǘȅΦ IǳǎōŀƴŘǎ ŎƻǳƭŘ ƴƻǘ ǎŜƭƭ ǘƘŜƛǊ ǿƛǾŜǎΩ ǊŜŀƭ propertyτsuch as land or in some states 
enslaved peopleτwithout their permission, but they were allowed to manage it and retain the 
profits. If women worked outside the home, their husbands were entitled to their wages.61 So 
long as a man provided food, clothing, and shelter for his wife, she was not legally allowed to 
leave him. Divorce was difficult and in some places impossible to obtain.62 Higher education for 
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women was not available, and women were barred from professional positions in medicine, 
law, and ministry. 

CƻƭƭƻǿƛƴƎ ǘƘŜ wŜǾƻƭǳǘƛƻƴΣ ǿƻƳŜƴΩǎ ŎƻƴŘƛǘƛƻƴǎ did not improve. Women were not granted the 
right to vote by any of the states except New Jersey, which at first allowed all taxpaying 
property owners to vote. However, in 1807, the law changed to limit the vote to men.63 
Changes in property laws actually hurt women by making it easier for their husbands to sell 
their real property without their consent. 

Although women had few rights, they nevertheless played an important role in transforming 
American society. This was especially true in the 1830s and 1840s, a time when numerous 
social reform movements swept across the United States. In 1832, for example, African 
American writer and activist Maria W. Stewart became the first American-born woman to give a 
speech to a mixed audience. While there was racism within the suffrage movement, including 
calls for segregated marches and a lack of scrutiny on the topic of lynchings, many women were 
active in the abolition movement and the temperance movement, which tried to end the 
excessive consumption of liquor.64 They often found they were hindered in their efforts, 
however, either by the law or by widely held beliefs that they were weak, silly creatures who 
should leave important issues to men.65 One of the leadŜǊǎ ƻŦ ǘƘŜ ŜŀǊƭȅ ǿƻƳŜƴΩǎ ƳƻǾŜƳŜƴǘΣ 
Elizabeth Cady Stanton (Figure 5.11), was shocked and angered when she sought to attend an 
1840 antislavery meeting in London, only to learn that women would not be allowed to 
participate and had to sit apart from the men. At this convention, she made the acquaintance 
of another American woman abolitionist, Lucretia Mott (Figure 5.11), who was also appalled by 
the male reformeǊǎΩ ǘǊŜŀǘƳŜƴǘ ƻŦ ǿƻƳŜƴΦ66 

 

https://openstax.org/
http://openstax.org/books/american-government-3e/pages/references#rf-06218
http://openstax.org/books/american-government-3e/pages/references#qs-1
http://openstax.org/books/american-government-3e/pages/references#rf-06318
http://openstax.org/books/american-government-3e/pages/references#rf-06418


Access for free at https://openstax.org 

Figure  5.11   Elizabeth Cady Stanton (a) and Lucretia Mott (b) both emerged from the 
abolitionist movement as strong advocates oŦ ǿƻƳŜƴΩǎ ǊƛƎƘǘǎΦ 

Lƴ мупуΣ {ǘŀƴǘƻƴ ŀƴŘ aƻǘǘ ŎŀƭƭŜŘ ŦƻǊ ŀ ǿƻƳŜƴΩǎ ǊƛƎƘǘǎ ŎƻƴǾŜƴǘƛƻƴΣ ǘƘŜ ŦƛǊǎǘ ŜǾŜǊ ƘŜƭŘ 
specifically to address the subject, at Seneca Falls, New York. At the Seneca Falls Convention, 
Stanton wrote the Declaration of Sentiments, which was modeled after the Declaration of 
Independence and proclaimed women were equal to men and deserved the same rights. 
Among the rights Stanton wished to see granted to women was suffrage, the right to vote. 
When called upon to sign the Declaration, many of the delegates feared that if women 
demanded the right to vote, the movement would be considered too radical and its members 
would become a laughingstock. The Declaration passed, but the resolution demanding suffrage 
was the only one that did not pass unanimously.67 

!ƭƻƴƎ ǿƛǘƘ ƻǘƘŜǊ ŦŜƳƛƴƛǎǘǎ όŀŘǾƻŎŀǘŜǎ ƻŦ ǿƻƳŜƴΩǎ ŜǉǳŀƭƛǘȅύΣ ǎǳŎƘ ŀǎ ƘŜǊ ŦǊƛŜƴŘ ŀƴŘ ŎƻƭƭŜŀƎǳŜ 
Susan B. Anthony, Stanton fought for rights for women besides suffrage, including the right to 
seek higher education. As a result of their efforts, several states passed laws that allowed 
married women to retain control of their property and let divorced women keep custody of 
their children.68 Amelia Bloomer, another activist, also campaigned for dress reform, believing 
women could lead better lives and be more useful to society if they were not restricted by 
voluminous heavy skirts and tight corsets. 

¢ƘŜ ǿƻƳŜƴΩǎ ǊƛƎƘǘǎ ƳƻǾŜƳŜƴǘ ŀǘǘǊŀŎǘŜŘ Ƴŀƴȅ ǿƻƳŜƴ ǿƘƻΣ ƭƛƪŜ {ǘŀƴǘƻƴ ŀƴŘ !ƴǘƘƻƴȅΣ ǿŜǊŜ 
active in either the temperance movement, the abolition movement, or both movements. 
Sarah and Angelina Grimke, the daughters of a wealthy slaveholding family in South Carolina, 
ōŜŎŀƳŜ ŦƛǊǎǘ ŀōƻƭƛǘƛƻƴƛǎǘǎ ŀƴŘ ǘƘŜƴ ǿƻƳŜƴΩǎ ǊƛƎƘǘǎ ŀŎǘƛǾƛǎǘǎΦ69 Prominent Black and formerly 
enslaved women such as Sojourner Truth, Frances Ellen Watkins Harper, and Mary Anne Shadd 
Cary joined the women's movement after establishing themselves as key figures in the abolition 
movement. These women were known for direct, unorthodox, and effective arguments for the 
suffragist cause. Truth's "Ain't I A Woman" speech is among the most well known of the 
movement, and Cary, a lawyer, delivered a critical equality argument before the Senate 
Judiciary Committee.. 

Following the Civil War and the abolition of slavery, the womeƴΩǎ ǊƛƎƘǘǎ ƳƻǾŜƳŜƴǘ ŦǊŀƎƳŜƴǘŜŘΦ 
Stanton and Anthony denounced the Fifteenth Amendment because it granted voting rights 
only to Black men and not to women of any race.70 ¢ƘŜ ŦƛƎƘǘ ŦƻǊ ǿƻƳŜƴΩǎ ǊƛƎƘǘǎ ŘƛŘ ƴƻǘ ŘƛŜΣ 
however. In 1869, Stanton and Anthony formed the National Woman Suffrage Association 
(NWSA), which demanded that the Constitution be amended to grant the right to vote to all 
women. It also called for more lenient divorce laws and an end to sex discrimination in 
employment. The less radical Lucy Stone formed the American Woman Suffrage Association 
(AWSA) in the same year; AWSA hoped to win the suffrage for women by working on a state-
by-state basis instead of seeking to amend the Constitution.71 Four western statesτUtah, 
Colorado, Wyoming, and Idahoτdid extend the right to vote to women in the late nineteenth 
century, but no other states did. 

Women were also granted the right to vote on matters involving liquor licenses, in school board 
elections, and in municipal elections in several states. However, this was often done because of 
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stereotyped beliefs that associated women with moral reform and concern for children, not as 
ŀ ǊŜǎǳƭǘ ƻŦ ŀ ōŜƭƛŜŦ ƛƴ ǿƻƳŜƴΩǎ ŜǉǳŀƭƛǘȅΦ CǳǊǘƘŜǊƳƻǊŜΣ ǾƻǘƛƴƎ ƛƴ ƳǳƴƛŎƛǇŀƭ ŜƭŜŎǘƛƻƴǎ ǿŀǎ 
restricted to women who owned property.72 In 1890, the two suffragist groups united to form 
the National American Woman Suffrage Association (NAWSA). To call attention to their cause, 
members circulated petitions, lobbied politicians, and held parades in which hundreds of 
women and girls marched through the streets (Figure 5.12). 

 

Figure  5.12   In October 1917, suffragists marched down Fifth Avenue in New York demanding 
the right to vote. They carried a petition that had been signed by one million women. 

¢ƘŜ ƳƻǊŜ ǊŀŘƛŎŀƭ bŀǘƛƻƴŀƭ ²ƻƳŀƴΩǎ tŀǊǘȅ όb²tύΣ ƭŜŘ ōȅ !ƭƛŎŜ tŀǳƭΣ ŀŘǾƻŎŀǘŜŘ ǘƘŜ ǳǎŜ ƻŦ 
stronger tactics. The NWP held public protests and picketed outside the White House (Figure 
5.13).73 Demonstrators were often beaten and arrested, and suffragists were subjected to cruel 
treatment in jail. When some, like Paul, began hunger strikes to call attention to their cause, 
their jailers force-fed them, an incredibly painful and invasive experience for the women.74 
Finally, in 1920, the triumphant passage of the Nineteenth Amendment granted all women the 
right to vote. 

 

CƛƎǳǊŜ  рΦмо   aŜƳōŜǊǎ ƻŦ ǘƘŜ bŀǘƛƻƴŀƭ ²ƻƳŀƴΩǎ tŀǊǘȅ ǇƛŎƪŜǘŜŘ ƻǳǘǎƛŘŜ ǘƘŜ ²ƘƛǘŜ IƻǳǎŜ ǎƛȄ 
days a week from January 10, 1917, when President Woodrow Wilson took office, until June 4, 
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