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Preamble

We the People of the United States, in Order to form a more perfect
Union, establish Justice, insure domestic Tranquility, provide for the
common defence, promote the general Welfare, and secure the
Blessings of Liberty to ourselves and &asterity, do ordain and

establish this Constitution for the United States of America.

The Constitutional Convention

Article |

Section 1: Congress
All legislative Powers herein granted shall be vested in a Congress of
the United States, which shall castsnf a Senate and House of

Representatives.

Section 2: The House of Representatives

The House of Representatives shall be composed of Members chosen
every second Year by the People of the several States, and the Electors
in each State shall have the Qfiaditions requisite for Electors of the

most numerous Branch of the State Legislature.

No Person shall be a Representative who shall not have attained to the

Age of twenty five Years, and been seven Years a Citizen of the



United States, and who shall nahen elected, be an Inhabitant of

that State in which he shall be chosen.

Representatives and direct Taxes shall be apportioned among the
several States which may be included within this Union, according to
their respective Numbers, which shall be deteetliby adding to the
whole Number of free Persons, including those bound to Service for a
Term of Years, and excluding Indians not taxed, three fifths of all
other Persons he actual Enumeration shall be made within three
Years after the first Meeting dfi¢ Congress of the United States, and
within every subsequent Term of ten Years, in such Manner as they
shall by Law direct.The number of Representatives shall not exceed
one for every thirty Thousand, but each State shall have at Least one
Representativegnd until such enumeration shall be made, the State of
New Hampshire shall be entitled to chuse three, Massachusetts eight,
Rhodelsland and Providence Plantations one, Connecticut five; New
York six, New Jersey four, Pennsylvania eight, Delaware one,
Maryland six, Virginia ten, North Carolina five, South Carolina five,

and Georgia three.

When vacancies happen in the Representation from any State, the
Executive Authority thereof shall issue Writs of Election to fill such

Vacancies.



The House of Representads shall chuse their Speaker and other

Officers;and shall have the sole Power of Impeachment.

Section 3: The Senate
The Senate of the United States shall be composed of two Senators
from each State, chosen by the Legislature thereof, for six Years; and

each Senator shall have one Vote.

Immediately after they shall be assembled in Consequence of the first
Election, they shall be divided as equally as may be into three Classes.
The Seats of the Senators of the first Class shall be vacated at the
Expirationof the second Year, of the second Class at the Expiration of
the fourth Year, and of the third Class at the Expiration of the sixth
Year, so that one third may be chosen every second &fieduf

Vacancies happen by Resignation, or otherwise, during tbesRef

the Legislature of any State, the Executive thereof may make
temporary Appointments until the next Meeting of the Legislature,

which shall then fill such Vacancies.

No Person shall be a Senator who shall not have attained to the Age of
thirty Years and been nine Years a Citizen of the United States, and
who shall not, when elected, be an Inhabitant of that State for which

he shall be chosen.



The Vice President of the United States shall be President of the

Senate, but shall have no Vote, unlesy theeequally divided.

The Senate shall chuse their other Officers, and also a President pro
tempore, in the Absence of the Vice President, or when he shall

exercise the Office of President of the United States.

The Senate shall have the sole Power toltdyrgpeachments. When
sitting for that Purpose, they shall be on Oath or Affirmation. When
the President of the United States is tried, the Chief Justice shall
preside: And no Person shall be convicted without the Concurrence of

two thirds of the Membersgsent.

Judgment in Cases of Impeachment shall not extend further than to
removal from Office, and disqualification to hold and enjoy any
Office of honor, Trust or Profit under the United States: but the Party
convicted shall nevertheless be liable andextttio Indictment, Trial,

Judgment and Punishment, according to Law.

Section 4: Elections

The Times, Places and Manner of holding Elections for Senators and
Representatives, shall be prescribed in each State by the Legislature
thereof; but the Congress ynat any time by Law make or alter such

Regulations, except as to the Places of chusing Senators.



The Congress shall assemble at least once in every Year, and such
Meeting shall be on the first Monday in December, unless they shall

by Law appoint a differet Day.

Section 5: Powers and Duties of Congress

Each House shall be the Judge of the Elections, Returns and
Qualifications of its own Members,aad\ajority of each shall
constitute a Quorum to do Business; but a smaller Number may
adjourn from day to day, and may be authorized to compel the
Attendance of absent Members, in such Manner, and under such

Penalties as each House may provide.

Each Housenay determine the Rules of its Proceedings, punish its
Members for disorderly Behaviour, and, with the Concurrence of two

thirds, expel a Member.

Each House shall keep a Journal of its Proceedings, and from time to
time publish the same, excepting suchi$as may in their Judgment
require Secrecy; and the Yeas and Nays of the Members of either
House on any question shall, at the Desire of one fifth of those

Present, be entered on the Journal.



Neither House, during the Session of Congress, shall, witheut
Consent of the other, adjourn for more than three days, nor to any

other Place than that in which the two Houses shall be sitting.

Section 6: Rights and Disabilities of Members

The Senators and Representatives shall receive a Compensation for
their Sevices, to be ascertained by Law, and paid out of the Treasury
of the United States.They shall in all Cases, except Treason, Felony
and Breach of the Peace, be privileged from Arrest during their
Attendance at the Session of their respective Houses, gachin to

and returning from the same; and for any Speech or Debate in either

House, they shall not be questioned in any other Place.

No Senator or Representative shall, during the Time for which he was
elected, be appointed to any civil Office under théhauty of the

United States, which shall have been created, or the Emoluments
whereof shall have been encreased during such time; and no Person
holding any Office under the United States, shall be a Member of

either House during his Continuance in Office.

Section 7: Legislative Process
All Bills for raising Revenue shall originate in the House of
Representatives; but the Senate may propose or concur with

Amendments as on other Bills.



Every Bill which shall have passed the House of Representatives and
the Snate, shall, before it become a Law, be presented to the
President of the United States; If he approve he shall sign it, but if not
he shall return it, with his Objections to that House in which it shall
have originated, who shall enter the Objectiorlarge on their

Journal, and proceed to reconsider it. If after such Reconsideration
two thirds of that House shall agree to pass the Bill, it shall be sent,
together with the Objections, to the other House, by which it shall
likewise be reconsidered, arfcapproved by two thirds of that House,

it shall become a Law. But in all such Cases the Votes of both Houses
shall be determined by Yeas and Nays, and the Names of the Persons
voting for and against the Bill shall be entered on the Journal of each
House espectively. If any Bill shall not be returned by the President
within ten Days (Sundays excepted) after it shall have been presented
to him, the Same shall be a Law, in like Manner as if he had signed it,
unless the Congress by their Adjournment prewsriReturn, in which

Case it shall not be a Law.

Every Order, Resolution, or Vote to which the Concurrence of the
Senate and House of Representatives may be necessary (except on a
guestion of Adjournment) shall be presented to the President of the
United Sates; and before the Same shall take Effect, shall be
approved by him, or being disapproved by him, shall be repassed by



two thirds of the Senate and House of Representatives, according to

the Rules and Limitations prescribed in the Case of a Bill.

Section 8: Powers of Congress

The Congress shall have Power To lay and collect Taxes, Duties,
Imposts and Excisef) pay the Debts and provide for the common
Defence and general Welfare of the United Stdtesall Duties,

Imposts and Excises shall beform throughout the United States;
To borrow Money on the credit of the United States;

To regulate Commerce with foreign Nations, and among the several

States, and with the Indian Tribes;

To establish a uniform Rule of Naturalization, and uniform Laws on

the subject of Bankruptcies throughout the United States;

To coin Money, regulate the Value thereof, and of foreign Coin, and

fix the Standard of Weights and Measures;

To provide for the Punishment of counterfeiting the Securities and

current Coin of the bited States;:

To establish Post Offices and post Roads;



To promote the Progress of Science and useful Arts, by securing for
limited Times to Authors and Inventors the exclusive Right to their

respective Writings and Discoveries;
To constitute Tribunals iefior to the supreme Court;

To define and punish Piracies and Felonies committed on the high

Seas, and Offenses against the Law of Nations;

To declare War, grant Letters of Marque and Reprisal, and make

Rules concerning Captures on Land and Water;

To raiseand support Armies, but no Appropriation of Money to that

Use shall be for a longer Term than two Years;
To provide and maintain a Navy;

To make Rules for the Government and Regulation of the land and

naval Forces;

To provide for calling forth the Militido execute the Laws of the

Union, suppress Insurrections and repel Invasions;

To provide for organizing, arming, and disciplining, the Militia, and
for governing such Part of them as may be employed in the Service of

the United States, reserving to the States respectively, the



Appointment of the Officers, and the Authority of traigithe Militia

according to the discipline prescribed by Congress;

To exercise exclusive Legislation in all Cases whatsoever, over such
District (not exceeding ten Miles square) as may, by Cession of
particular States, and the Acceptance of Congress, lectttnbeat of

the Government of the United States, and to exercise like Authority
over all Places purchased by the Consent of the Legislature of the
State in which the Same shall be, for the Erection of Forts, Magazines,

Arsenals, dockrards and other neéd Buildings-And

To make all Laws which shall be necessary and proper for carrying
into Execution the foregoing Powers, and all other Powers vested by
this Constitution in the Government of the United States, or in any

Department or Officer thereof.

Secton 9: Powers Denied Congress

The Migration or Importation of such Persons as any of the States now
existing shall think proper to admit, shall not be prohibited by the
Congress prior to the Year one thousand eight hundred and eight, but a
Tax or duty maye imposed on such Importation, not exceeding ten

dollars for each Person.



The Privilege of the Writ of Habeas Corpus shall not be suspended,
unless when in Cases of Rebellion or Invasion the public Safety may

require it.
No Bill of Attainder or ex post f&o Law shall be passed.

No Capitation, or other direct, Tax shall be laid, unless in Proportion

to the Census or Enumeration herein before directed to be taken.
No Tax or Duty shall be laid on Articles exported from any State.

No Preference shall be givey any Regulation of Commerce or
Revenue to the Ports of one State over those of another: nor shall
Vessels bound to, or from, one State, be obliged to enter, clear, or pay

Duties in another.

No Money shall be drawn from the Treasury, but in Consequédnce o
Appropriations made by Law; and a regular Statement and Account of
the Receipts and Expenditures of all public Money shall be published

from time to time.

No Title of Nobility shall be granted by the United States: And no
Person holding any Office of Hibor Trust under them, shall, without

the Consent of the Congress, accept of any present, Emolument,



Office, or Title, of any kind whatever, from any King, Prince, or

foreign State.

Section 10: Powers Denied to the States

No State shall enter into anyehty, Alliance, or Confederation; grant
Letters of Marque and Reprisal; coin Money; emit Bills of Credit;
make any Thing but gold and silver Coin a Tender in Payment of
Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing

the Obligation 6Contracts, or grant any Title of Nobility.

No State shall, without the Consent of the Congress, lay any Imposts
or Duties on Imports or Exports, except what may be absolutely
necessary for executing it's inspection Laws: and the net Produce of
all Dutiesand Imposts, laid by any State on Imports or Exports, shall
be for the Use of the Treasury of the United States; and all such Laws

shall be subject to the Revision and Controul of the Congress.

No State shall, without the Consent of Congress, lay any @iuty
Tonnage, keep Troops, or Ships of War in time of Peace, enter into
any Agreement or Compact with another State, or with a foreign
Power, or engage in War, unless actually invaded, or in such imminent

Danger as will not admit of delay.



Article Il

Secton 1

The executive Power shall be vested in a President of the United

States of America.

He shall hold his Office during the Term of four Years, and, together
with the Vice President, chosen for the same Term, be elected, as

follows:

Each State shall apj, in such Manner as the Legislature thereof

may direct, a Number of Electors, equal to the whole Number of
Senators and Representatives to which the State may be entitled in the
Congress: but no Senator or Representative, or Person holding an
Office of Trust or Profit under the United States, shall be appointed an

Elector.

The Electors shall meet in their respective States, and vote by Ballot
for two Persons, of whom one at least shall not be an Inhabitant of the
same State with themselves. And they Istmalke a List of all the

Persons voted for, and of the Number of Votes for each; which List
they shall sign and certify, and transmit sealed to the Seat of the
Government of the United States, directed to the President of the
Senate. The President of then@te shall, in the Presence of the Senate

and House of Representatives, open all the Certificates, and the Votes



shall then be counted. The Person having the greatest Number of
Votes shall be the President, if such Number be a Majority of the
whole Numbeof Electors appointed; and if there be more than one
who have such Majority, and have an equal Number of Votes, then the
House of Representatives shall immediately chuse by Ballot one of
them for President; and if no Person have a Majority, then from the
five highest on the List the said House shall in like Manner chuse the
President. But in chusing the President, the Votes shall be taken by
States, the Representation from each State having one Vote; A quorum
for this Purpose shall consist of a Member anvbers from two

thirds of the States, and a Majority of all the States shall be necessary
to a Choice. In every Case, after the Choice of the President, the
Person having the greatest Number of Votes of the Electors shall be
the Vice President. But if theishould remain two or more who have
equal Votes, the Senate shall chuse from them by Ballot the Vice

President.

The Congress may determine the Time of chusing the Electors, and
the Day on which they shall give their Votes; which Day shall be the

same thraghout the United States.

No Person except a natural born Citizen, or a Citizen of the United

States, at the time of the Adoption of this Constitution, shall be



eligible to the Office of President; neither shall any person be eligible
to that Office who sall not have attained to the Age of thirty five

Years, and been fourteen Years a Resident within the United States.

In Case of the Removal of the President from Office, or of his Death,
Resignation, or Inability to discharge the Powers and Duties of the
said Office, the Same shall devolve on the Vice President, and the
Congress may by Law provide for the Case of Removal, Death,
Resignation or Inability, both of the President and Vice President,
declaring what Officer shall then act as President, andGtfaer

shall act accordingly, until the Disability be removed, or a President

shall be elected.

The President shall, at stated Times, receive for his Services, a
Compensation, which shall neither be increased nor diminished during
the Period for which hghall have been elected, and he shall not
receive within that Period any other Emolument from the United

States, or any of them.

Before he enter on the Execution of his Office, he shall take the
following Oath or Affirmation:-"1 do solemnly swear (or affin) that
| will faithfully execute the Office of President of the United States,
and will to the best of my Ability, preserve, protect and defend the

Constitution of the United States."



Section 2

The President shall be Commander in Chief of the Army amy Nfa

the United States, and of the Militia of the several States, when called
into the actual Service of the United States; he may require the
Opinion, in writing, of the principal Officer in each of the executive
Departments, upon any Subject relatingh® Duties of their

respective Offices, and he shall have Power to grant Reprieves and
Pardons for Offenses against the United States, except in Cases of

Impeachment.

He shall have Power, by and with the Advice and Consent of the
Senate, to make Treatigspvided two thirds of the Senators present
concur; and he shall nominate, and by and with the Advice and
Consent of the Senate, shall appoint Ambassadors, other public
Ministers and Consuls, Judges of the supreme Court, and all other
Officers of the Unied States, whose Appointments are not herein
otherwise provided for, and which shall be established by Law: but the
Congress may by Law vest the Appointment of such inferior Officers,
as they think proper, in the President alone, in the Courts of Law, or |

the Heads of Departments.



The President shall have Power to fill up all Vacancies that may
happen during the Recess of the Senate, by granting Commissions

which shall expire at the End of their next Session.

Section 3

He shall from time to time give tb¢ Congress Information of the

State of the Union, and recommend to their Consideration such
Measures as he shall judge necessary and expedient; he may, on
extraordinary Occasions, convene both Houses, or either of them, and
in Case of Disagreement betwdbem, with Respect to the Time of
Adjournment, he may adjourn them to such Time as he shall think
proper; he shall receive Ambassadors and other public Ministers; he
shall take Care that the Laws be faithfully executed, and shall

Commission all the Offias of the United States.

Section 4

The President, Vice President and all civil Officers of the United
States, shall be removed from Office on Impeachment for, and
Conviction of, Treason, Bribery, or other high Crimes and

Misdemeanors.



Article Il

Section 1

The judicial Power of the United States, shall be vested in one
supreme Court, and in such inferior Courts as the Congress may from
time to time ordain and establish. The Judges, both of the supreme and
inferior Courts, shall hold their Offices duringag Behaviour, and

shall, at stated Times, receive for their Services, a Compensation,

which shall not be diminished during their Continuance in Office.

Section 2

The judicial Power shall extend to all Cases, in Law and Equity,
arising under this Constitioh, the Laws of the United States, and
Treaties made, or which shall be made, under their Authetdgll
Cases affecting Ambassadors, other public Ministers and Consuls;
all Cases of admiralty and maritime Jurisdictieno; Controversies to
whichthe United States shall be a Partg; Controversies between
two or more Statespetween a State and Citizens of another State,
between Citizens of different Statebptween Citizens of the same
State claiming Lands under Grants of different Statek patween a

State, or the Citizens thereof, and foreign States, Citizens or Subjects.

In all Cases affecting Ambassadors, other public Ministers and

Consuls, and those in which a State shall be Party, the supreme Court



shall have original Jurisdiction. kil the other Cases before
mentioned, the supreme Court shall have appellate Jurisdiction, both
as to Law and Fact, with such Exceptions, and under such Regulations

as the Congress shall make.

The Trial of all Crimes, except in Cases of Impeachment; sadlly

Jury; and such Trial shall be held in the State where the said Crimes
shall have been committed; but when not committed within any State,
the Trial shall be at such Place or Places as the Congress may by Law

have directed.

Section 3

Treason againshé United States, shall consist only in levying War
against them, or in adhering to their Enemies, giving them Aid and
Comfort. No Person shall be convicted of Treason unless on the
Testimony of two Witnesses to the same overt Act, or on Confession

in openCourt.

The Congress shall have Power to declare the Punishment of Treason,
but no Attainder of Treason shall work Corruption of Blood, or

Forfeiture except during the Life of the Person attainted.



Article IV

Section 1

Full Faith and Credit shall lgven in each State to the public Acts,
Records, and judicial Proceedings of every other State. And the
Congress may by general Laws prescribe the Manner in which such

Acts, Recordsand Proceedings shall be proved, and the Effect thereof.

Section 2

The Ciizens of each State shall be entitled to all Privileges and

Immunities of Citizens in the several States.

A Person charged in any State with Treason, Felony, or other Crime,
who shall flee from Justice, and be found in another State, shall on
Demand of thexecutive Authority of the State from which he fled, be
delivered up, to be removed to the State having Jurisdiction of the

Crime.

No Person held to Service or Labour in one State, under the Laws
thereof, escaping into another, shall, in Consequenceydfaam or
Regulation therein, be discharged from such Service or Labour, but
shall be delivered up on Claim of the Party to whom such Service or

Labour may be due.



Section 3

New States may be admitted by the Congress into this Union; but no
new State shalble formed or erected within the Jurisdiction of any
other State; nor any State be formed by the Junction of two or more
States, or Parts of States, without the Consent of the Legislatures of

the States concerned as well as of the Congress.

The Congress shdnave Power to dispose of and make all needful
Rules and Regulations respecting the Territory or other Property
belonging to the United States; and nothing in this Constitution shall
be so construed as to Prejudice any Claims of the United States, or of

any particular State.

Section 4

The United States shall guarantee to every State in this Union a
Republican Form of Government, and shall protect each of them
against Invasion; and on Application of the Legislature, or of the
Executive (when the Legislaticannot be convened) against

domestic Violence.

Article V

The Congress, whenever two thirds of both Houses shall deem it

necessary, shall propose Amendments to this Constitution, or, on the



Application of the Legislatures of two thirds of the severate,

shall call a Convention for proposing Amendments, which, in either
Case, shall be valid to all Intents and Purposes, as Part of this
Constitution, when ratified by the Legislatures of three fourths of the
several States, or by Conventions in thragetfts thereof, as the one

or the other Mode of Ratification may be proposed by the Congress;
Provided that no Amendment which may be made prior to the Year
One thousand eight hundred and eight shall in any Manner affect the
first and fourth Clauses in tidinth Section of the first Article; and

that no State, without its Consent, shall be deprived of its equal

Suffrage in the Senate.

Article VI

All Debts contracted and Engagements entered into, before the
Adoption of this Constitution, shall be as valghist the United

States under this Constitution, as under the Confederation.

This Constitution, and the Laws of the United States which shall be
made in Pursuance thereof; and all Treaties made, or which shall be
made, under the Authority of the Unitedchtets, shall be the supreme

Law of the Land; and the Judges in every State shall be bound



thereby, any Thing in the Constitution or Laws of any State to the

Contrary notwithstanding.

The Senators and Representatives before mentioned, and the Members
of theseveral State Legislatures, and all executive and judicial

Officers, both of the United States and of the several States, shall be
bound by Oath or Affirmation, to support this Constitution; but no
religious Test shall ever be required as a Qualificabaamty Office or

public Trust under the United States.

Article VII

The Ratification of the Conventions of nine States, shall be sufficient
for the Establishment of this Constitution between the States so

ratifying the Same.

First Amendment

Congress shhimake no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to

assemble, and to petition the Government for a redress of grésvanc



Second Amendment

A well regulatedMilitia, being necessary to the security of a free
State, the right of the people to keep and bear Arms, shall not be

infringed.

Third Amendment

No Soldier shall, in time of peace be quartered in any house, without
the consent of the Owner, nor in timewar, but in a manner to be

prescribed by law.

Fourth Amendment

The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upaiable cause,

supported by Oath or affirmation, and particularly describing the place

to be searched, and the persons or things to be seized.

Fifth Amendment

No person shall be held to answer for a capital, or otherwise infamous

crime, unless on a entment or indictment of a Grand Jury, except



in cases arising in the land or naval forces, or in the Militia, when in
actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy abdifenb;

nor shall be compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for public use,

without just compensation.

Sixth Amendmaent

In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and district
wherein the crime shall have been committed, which district shall

have been previously ascertained by law, aroketinformed of the

nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his

favor, and to have the Assistance of Counsel for his defence.

Seventh Amendment

In Suits at common law, where the value in controversy shall exceed

twenty dollars, the right of trial by jury shall be preserved, and no fact



tried by a jury, shall be otherwise reexamined in any Court of the

United States, than according to the rulethefcommon law.

Eighth Amendment

Excessive bail shall not be required, nor excessive fines imposed, nor

cruel and unusual punishments inflicted.

Ninth Amendment

The enumeration in the Constitution, of certain rights, shall not be

construed to deny oligpbarage others retained by the people.

10th Amendment

The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or

to the people.

11th Amendment

The Judiciapbower of the United States shall not be construed to

extend to any suit in law or equity, commenced or prosecuted against



one of the United States by Citizens of another State, or by Citizens or

Subjects of any Foreign State.

12th Amendment

The Electorshall meet in their respective states and vote by ballot for
President and Vic@resident, one of whom, at least, shall not be an
inhabitant of the same state with themselves; they shall name in their
ballots the person voted for as President, and imdtdtiallots the

person voted for as VieRresident, and they shall make distinct lists

of all persons voted for as President, and of all persons voted for as
Vice-President, and of the number of votes for each, which lists they
shall sign and certify, antdansmit sealed to the seat of the
government of the United States, directed to the President of the
Senate;- The President of the Senate shall, in the presence of the
Senate and House of Representatives, open all the certificates and the
votes shall the be counted:- The person having the greatest number
of votes for President, shall be the President, if such number be a
majority of the whole number of Electors appointed; and if no person
have such majority, then from the persons having the highedtaram
not exceeding three on the list of those voted for as President, the
House of Representatives shall choose immediately, by ballot, the

President. But in choosing the President, the votes shall be taken by



states, the representation from each statanfanne vote; a quorum

for this purpose shall consist of a member or members frorthinos

of the states, and a majority of all the states shall be necessary to a
choice.And if the House of Representatives shall not choose a
President whenever the righitchoice shall devolve upon them,
before the fourth day of March next following, then the \Wresident
shall act as President, as in case of the death or other constitutional
disability of the President.The person having the greatest number of
votesas VicePresident, shall be the Vid&resident, if such number be
a majority of the whole number of Electors appointed, and if no
person have a majority, then from the two highest numbers on the list,
the Senate shall choose the VVResident; a quorunof the purpose
shall consist of twahirds of the whole number of Senators, and a
majority of the whole number shall be necessary to a choice. But no
person constitutionally ineligible to the office of President shall be
eligible to that of VicePresidentf the United States.

13th Amendment

Section 1
Neither slavery nor involuntary servitude, except as a punishment for
crime whereof the party shall have been duly convicted, shall exist

within the United States, or any place subiject to their jurisdiction.



Section 2
Congress shall have power to enforce this article by appropriate

legislation.

14th Amendment

Section 1

All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and dbtiie
wherein they reside. No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor démyany person within its

jurisdiction the equal protection of the laws.

Section 2

Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole number of
persons in each State, excluding Indianstavaed. But when the right

to vote at any election for the choice of electors for President and
Vice-President of the United States, Representatives in Congress, the
Executive and Judicial officers of a State, or the members of
theLegislature thereof, idenied to any of the male inhabitants of

such State, being twentne years of age, and citizens of the United



Statesor in any way abridged, except for participation in rebellion, or
other crime, the basis of representation therein shall be reduced in th
proportion which the number of such male citizens shall bear to the

whole number of male citizens tweriye years of age in such State.

Section 3

No person shall be a Senator or Representative in Congress, or elector
of President and ViePresident, ohold any office, civil or military,

under the United States, or under any State, who, having previously
taken an oath, as a member of Congress, or as an officer of the United
States, or as a member of any State legislature, or as an executive or
judicial officer of any State, to support the Constitution of the United
States, shall have engaged in insurrection or rebellion against the
same, or given aid or comfort to the enemies thereof. But Congress

may by a vote of twahirds of each House, remove suchaditity.

Section 4

The validity of the public debt of the United States, authorized by law,
including debts incurred for payment of pensions and bounties for
services in suppressing insurrection or rebellion, shall not be
guestioned. But neither thénited States nor any State shall assume or
pay any debt or obligation incurred in aid of insurrection or rebellion

against the United States, or any claim for the loss or emancipation of



any slave; but all such debts, obligations and claims shall be held

illegal and void.

Section 5
The Congress shall have the power to enforce, by appropriate

legislation, the provisions of this article.

15th Amendment

Section 1

The right of citizens of the United States to vote shall not be denied or
abridged by thé&Jnited States or by any State on account of race,

color, or previous condition of servitude.

Section 2
The Congress shall have the power to enforce this article by

appropriate legislation.

16th Amendment

The Congress shall have power to lay and coleeatd on incomes,
from whatever source derived, without apportionment among the

several States, and without regard to any census or enumeration.



17th Amendment

The Senate of the United States shall be composed of two Senators
from each State, elected bhetpeople thereof, for six years; and each
Senator shall have one vote. The electors in each State shall have the
gualifications requisite for electors of the most numerous branch of

the State legislatures.

When vacancies happen in the representationyoState in the
Senate, the executive authority of such State shall issue writs of
election to fill such vacancies: Provided, That the legislature of any
State may empower the executive thereof to make temporary
appointments until the people fill the vacescby election as the

legislature may direct.

This amendment shall not be so construed as to affect the election or
term of any Senator chosen before it becomes valid as part of the

Constitution.

18th Amendment

Section 1

After one year from the ratifiti@n of this article the manufacture,
sale, or transportation of intoxicating liquors within, the importation

thereof into, or the exportation thereof from the United States and all



territory subject to the jurisdiction thereof for beverage purposes is

hereby prohibited.

Section 2

The Congress and the several States shall have concurrent power to

enforce this article by appropriate legislation.

Section 3

This article shll be inoperative unless it shall have been ratified as an

amendment to the Constitution by the leqislatures of the several

States, as provided in the Constitution, within seven years from the

date of the submission hereof to the States by the Congress.

19th Amendment

The right of citizens of the United States to vote shall not be denied or

abridged by the United States or by any State on account of sex.

Congress shall have power to enforce this article by appropriate

legislation.
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20th Amendment

Section 1

The terms of the President and the Vice President shall end at noon on
the 20th day of January, and the terms of Senators and Representatives
at noon on the 3d day of January, of the years in which such terms
would have ended if thistizle had not been ratified; and the terms of

their successors shall then begin.

Section 2
The Congress shall assemble at least once in every year, and such
meeting shall begin at noon on the 3d day of January, unless they shall

by law appoint a differerday.

Section 3

If, at the time fixed for the beginning of the term of the President, the
President elect shall have died, the Vice President elect shall become
President. If a President shall not have been chosen before the time
fixed for the beginning dfis term, or if the President elect shall have
failed to qualify, then the Vice President elect shall act as President
until a President shall have qualified; and the Congress may by law
provide for the case wherein neither a President elect nor a Vice
President shall have qualified, declaring who shall then act as

President, or the manner in which one who is to act shall be selected,



and such person shall act accordingly until a President or Vice

President shall have qualified.

Section 4

The Congress mayyldaw provide for the case of the death of any of

the persons from whom the House of Representatives may choose a
President whenever the right of choice shall have devolved upon them,
and for the case of the death of any of the persons from whom the
Senatemay choose a Vice President whenever the right of choice shall

have devolved upon them.

Section 5
Sections 1 and 2 shall take effect on the 15th day of October following

the ratification of this article.

Section 6
This article shall be inoperative unlasshall have been ratified as an
amendment to the Constitution by the legislatures of foaths of

the several States within seven years from the date of its submission.

21st Amendment
Section 1

The eighteenth article of amendment to the Constitudgiche United

States is hereby repealed.



Section 2

The transportation or importation into any State, Territory, or
Possession of the United States for delivery or use therein of
intoxicating liquors, in violation of the laws thereof, is hereby
prohibited

Section 3

This article shall be inoperative unless it shall have been ratified as an
amendment to the Constitution by conventions in the several States, as
provided in the Constitution, within seven years from the date of the

submission hereof to the $a by the Congress.

22nd Amendment
Section 1

No person shall be elected to the office of the President more than
twice, and no person who has held the office of President, or acted as
President, for more than two years of a term to which some other
peron was elected President shall be elected to the office of President
more than once. But this Article shall not apply to any person holding
the office of President when this Article was proposed by Congress,
and shall not prevent any person who may beihglthe office of

President, or acting as President, during the term within which this



Article becomes operative from holding the office of President or

acting as President during the remainder of such term.

Section 2

This article shall benoperative unless it shall have been ratified as an
amendment to the Constitution by the legislatures of Hfuaths of

the several States within seven years from the date of its submission to

the States by the Congress.

23rd Amendment

Section 1
The Dstrict constituting the seat of Government of the United States

shall appoint in such manner as Congress may direct:

A number of electors of President and Vice President equal to the
whole number of Senators and Representatives in Congress to which
the DOstrict would be entitled if it were a State, but in no event more
than the least populous State; they shall be in addition to those
appointed by the States, but they shall be considered, for the purposes
of the election of President and Vice Presidenbet@lectors

appointed by a State; and they shall meet in the District and perform

such duties as provided by the twelfth article of amendment.



Section 2
The Congress shall have power to enforce this article by appropriate

legislation.

24th Amendment

Section 1

The right of citizens of the United States to vote in any primary or
other election for President or Vice President, for electors for
President or Vice President, or for Senator or Representative in
Congress, shall not be denied or dged by the United States or any

State by reason of failure to pay poll tax or other tax.

Section 2
The Congress shall have power to enforce this article by appropriate

legislation.

25th Amendment

Section 1
In case of the removal of the President froficefor of his death or

resignation, the Vice President shall become President.



Section 2
Whenever there is a vacancy in the office of the Vice President, the
President shall nominate a Vice President who shall take office upon

confirmation by a majority ete of both Houses of Congress.

Section 3

Whenever the President transmits to the President pro tempore of the
Senate and the Speaker of the House of Representatives his written
declaration that he is unable to discharge the powers and duties of his
office, and until he transmits to them a written declaration to the
contrary, such powers and duties shall be discharged by the Vice

President as Acting President.

Section 4

Whenever the Vice President and a majority of either the principal
officers of the exedive departments or of such other body as

Congress may by law provide, transmit to the President pro tempore

of the Senate and the Speaker of the House of Representatives their
written declaration that the President is unable to discharge the powers
and duies of his office, the Vice President shall immediately assume

the powers and duties of the office as Acting President.

Thereafter, when the President transmits to the President pro tempore

of the Senate and the Speaker of the House of Represesfaitsv



written declaration that no inability exists, he shall resume the powers
and duties of his office unless the Vice President and a majority of
either the principal officers of the executive department or of such
other body as Congress may by law pdey transmit within four days

to the President pro tempore of the Senate and the Speaker of the
House of Representatives their written declaration that the President is
unable to discharge the powers and duties of his office. Thereupon
Congress shall dese the issue, assembling within feeight hours

for that purpose if not in session. If the Congress, within twengy

days after receipt of the latter written declaration, or, if Congress is
not in session, within twentgne days after Congress is raedito
assemble, determines by ttlurds vote of both Houses that the
President is unable to discharge the powers and duties of his office,
the Vice President shall continue to discharge the same as Acting
President; otherwise, the President shall resine@owers and duties

of his office.

26th Amendment

Section 1
The right of citizens of the United States, who are eighteen years of
age or older, to vote shall not be denied or abridged by the United

States or by any State on account of age.



Section 2

The Congress shall have power to enforce this article by appropriate

legislation.

27th Amendment

No law, varying the compensation for the services of the Senators and
Representatives, shall take effect, until an election of representatives

shal have intervened.
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oldest, and shortest, written constitutions of theadern era still in existence. Its writing was by

no means inevitable, however. In many ways, the Constitution was both the culmination of

American (and British) political thought about government power and a blueprint for the

future.

It is tempting to thirk of the framers of the Constitution as a group of dikended men aligned

in their lofty thinking regarding rights and freedoms. This assumption makes it hard to oppose
constitutional principles in moderday politics because people admire the longevityhe
Constitution and like to consider its ideals above petty partisan politics. However, the
Constitution was designed largely out of necessity following the failure of the first revolutionary
government, and it featured a series of pragmatic compromésaeng its disparate

stakeholders. It is therefore quite appropriate that more than 225 years later the U.S.
government still requires compromise to function properly.

How did the Constitution come to be written? What compromises were needed to ensure the
ratification that made it into law? This chapter addresses these questions and also describes
why the Constitution remains a living, changing document.

2.1 The PrRevolutionary Period and the Roots of the American Political
Tradition

Learning Objectives
By the end of this section, you will be able to:

w Identify the origins of the core values in American political thought, including ideas
regarding representational government

w {dzYYFNAT S DNBIG . NAGIFAyQa | OGAz2ya fSIFRAYS

American pdtical ideas regarding liberty and seibvernment did not suddenly emerge full
blown at the moment the colonists declared their independence from Britain. The varied
strands of what became the American republic had many roots, reaching far back in time an
across the Atlantic Ocean to Europe. Indeed, it was not new ideas but old ones that led the
colonists to revolt and form a new nation.

POLITICAL THOUGHT IN THE AMERICAN COLONIES

The beliefs and attitudes that led to the call for independence had long beeamportant part

of colonial life. Of all the political thinkers who influenced American beliefs about government,
the most important is surely John Lockedqure 2.2. The most significant contributions of

Locke, a seventeentbentury English philosopher, were his ideas regarding the relationship
between government and natural rights, which were believed to be-@wen rights to life,

liberty, and property.
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Figure2.2 John Locke was one of the most influential thinkers of the Enlightenment. His
writings form the basis for many modern political ideas.

Locke was not the first Englishman to suggest that people had rights. The British government

had recognized its dy to protect the lives, liberties, and property of English citizens long

before the settling of its North American colonies. In 1215, King John signed Magma &arta

promise to his subjects that he and future monarchs would refrain from certain actions tha
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took a long time for modern ideas regarding due process to form, this clause lays the

foundation for the Fifth and Sixth Amendmentsthe U.S. Constitution. While Magna Carta

was intended to grant protections only to the English barons who were in revolt against King

John in 1215, by the time of the American Revolution, English subjects, both in England and in

North America, had come t@gard the document as a cornerstone of liberty for men of all

stationg a right that had been recognized by King John I in 1215, but the people had actually
possessed long before then.

The rights protected by Magna Carta had been granted by the kingjratitkory, a future king

or queen could take them away. The natural rights Locke described, however, had been granted
by God and thus could never be abolished by human beings, even royal ones, or by the
institutions they created.

So committed were the Brsh to the protection of these natural rights that when the royal

Stuart dynasty began to intrude upon them in the seventeenth century, Parliament removed

King James Il, already disliked because he was Roman Catholic, in the Glorious Revolution and
invited his Protestant daughter and her husband to rule the nation. Before offering the throne

to William and Mary, however, Parliament passed the English Bill of Rights in 1689. A bill of
NAIKGA Aa | tAad 2F GKS f A0S nfizéns @he EngliRh BillNER G S O
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explicitly guaranteed rights to life, liberty, and property. This document would profoundly

influence the U.S. Constitution and BillRights.
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who invested labor in theommons the land, forests, water, animals, and other parts of

nature that were free for the taking might take as much of thess needed, by cutting trees,

for example, or building a fence around a field. The only restriction was that no one could take

so much that others were deprived of their right to take from the commons as well. In the
O2t2yAadaQ SeésSa houldthabe the Ngbt$o aéqiirk grdperty; larfd Snie itdhad

been acquired, government had the duty to protect it. (The rights of women remained greatly

limited for many more years.)
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America were those regarding the origins and purpose of government. Most Europeans of the

time believed the institution of monarchy had been created by God, and kings and queens had

been divinely appointed to rule. Locke, however, theoriZeat human beings, not God, had

created government. People sacrificed a small portion of their freedom and consented to be

Nz SR Ay SEOKIy3IS T2N GKS 3I328SNYYSyYyiQa LINRBGSO
called this implicit agreement betweenpeople and their government the social contract.

Should government deprive people of their rights by abusing the power given to it, the contract

was broken and the people were no longer bound by its terms. The people could thus withdraw

their consent toobey and form another government for their protection.

The belief that government should not deprive people of their liberties and should be restricted

Ay Ala LIR26SNI 20SNI OAGAT SyaqQ tA@Sa s61a Iy AYLR
Americancolonies to declare independence from England in 1776. For Locke, withdrawing

consent to be ruled by an established government and forming a new one meant replacing one
monarch with another. For those colonists intent on rebelling, however, it meant ésial a

new nation and creating a new government, one that would be greatly limited in the power it

could exercise over the people.

The desire to limit the power of government is closely related to the belief that people should
govern themselves. This @tenet of American political thought was rooted in a variety of
traditions. First, the British government did allow for a degree ofgelfernment. Laws were
made by Parliament, and propergwning males were allowed to vote for representatives to
Parlianent. Thus, Americans were accustomed to the idea of representative government from
the beginning. For instance, Virginia established its House of Burgesses in 1619. Upon their
arrival in North America a year later, the English Separatists who settlédelyheouth Colony,
commonly known as the Pilgrims, promptly authored the Mayflower Compact, an agreement to
govern themselves according to the laws created by the male voters of the coynthe
eighteenth century, all the colonies had established legislatures to which men were elected to
make the laws for their fellow colonists. When American colonists felt that this longstanding
tradition of representative alf-government was threatened by the actions of Parliament and
the King, the American Revolution began.

THE AMERICAN REVOLUTION

The American Revolution began when a small and vocal group of colonists became convinced
the king and Parliament were abusingeth and depriving them of their rights. By 1776, they
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had been living under the rule of the British government for more than a century, and England
had long treated the thirteen colonies with a degree of benign neglect. Each colony had
established its owrelgislature. Taxes imposed by England were low, and property ownership
was more widespread than in England. People readily proclaimed their loyalty to the king. For
the most part, American colonists were proud to be British citizens and had no desirarto for
an independent nation.

All this began to change in 1763 when the Seven Years War between Great Britain and France
came to an end, and Great Britain gained control of most of the French territory in North
America. The colonists had fought on behalf ofdém and many colonists expected that after

the war they would be allowed to settle on land west of the Appalachian Mountains that had
been taken from France. However, their hopes were not realized. Hoping to prevent conflict
with Indian tribes in the ObiValley, Parliament passed the Proclamation of 1763, which
forbade the colonists to purchase land or settle west of the Appalachian Mouritains.

To pay its dbts from the war and maintain the troops it left behind to protect the colonies, the
British government had to take new measures to raise revenue. Among the acts passed by
Parliament were laws requiring American colonists to pay British merchants witlagdlsilver
instead of paper currency and a mandate that suspected smugglers be tried-advicealty

courts, without jury trials. What angered the colonists most of all, however, was the imposition
of direct taxes: taxes imposed on individuals insteédn transactions.

Because the colonists had not consented to direct taxation, their primary objection was that it
reduced their status as free men. The right of the people or their representatives to consent to
taxation was enshrined in both Mag@arta and the English Bill of Rights. Taxes were imposed
by the House of Commons, one of the two houses of the British Parliament. The North
American colonists, however, were not allowed to elect representatives to that body. In their
eyes, taxation by raggsentatives they had not voted for was a denial of their rights. Members
of the House of Commons and people living in England had difficulty understanding this
argument. All British subjects had to obey the laws passed by Parliament, including the
requirement to pay taxes. Those who were not allowed to vote, such as women and Black
people, were considered to have virtual representation in the British legislature;
representatives elected by those who could vote made laws on behalf of those who could not.
Many colonists, however, maintained that anything except direct representation was a
violation of their rights as English subjects.

The first such tax to draw the ire of colonists was the Stamp Act, passed in 1765, which required
that almost all paper goodsuch as diplomas, land deeds, contracts, and newspapers, have
revenue stamps placed on them. The outcry was so great that the new tax was quickly
withdrawn, but its repeal was soon followed by a series of other tax acts, such as the
Townshend Acts (1767Akhich imposed taxes on many everyday objects such as glass, tea, and
paint.

The taxes imposed by the Townshend Acts were as poorly received by the colonists as the
Stamp Act had been. The Massachusetts legislature sent a petition to the king askirgfor re
from the taxes and requested that other colonies join in a boycott of British manufactured
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goods. British officials threatened to suspend the legislatures of colonies that engaged in a
0280200 YR Ay NBaALRyaS G2 mdcoledl s awarshig NJ K S §
to the city in 1768. A few months later, British troops arrived, and on the evening of March 5,

1770, an altercation erupted outside the customs house. Shots rang out as the soldiers fired

into the crowd Figure 2.3. Several people were hit; three died immediately. Britain had taxed
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Figure 2.3 The Sons of Liberty circulated this senséizedaversion of the events of March 5,
1770, in order to promote the rightness of their cause; it depicts British soldiers firing on
unarmed civilians in the event that became known as the Boston Massacre. Later portrayals
would more prominently feature ipus Attucks, an African American who was one of the first
to die. Eight British soldiers were tried for murder as a result of the confrontation.

Following this event, later known as the Boston Massacre, resistance to British rule grew,
especially in theolony of Massachusetts. In December 1773, a group of Boston men boarded a
ship in Boston harbor and threw its cargo of tea, owned by the British East India Company, into
the water to protest British policies, including the granting of a monopoly ondehe British

East India Company, which many colonial merchants resendis act of defiance became

known as the Boston Tea Party. In the 2010s, manydidhaot agree with the positions of the
Democratic or the Republican Party organized themselves into an oppositional group dubbed

the Tea PartyHigure 2.J.
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Figure 2.4 Members of the modern Tea Party emoent claim to represent the same spirit as

their colonial forebears in the iconic lithografhe Destruction of Tea at Boston Harferand
LINPGSA&G F3AFAyald 6KFEG GKS& LISNOSAGS a 3I320SNYY
2010, members of dea Party Express rally on the Boston Common signed a signature wall to

record their protest (b). (credit b: modification of work by Tim Pierce)

In the early months of 1774, Parliament responded to this latest act of colonial defiance by

passing a seried taws called the Coercive Acts, intended to punish Boston for leading

resistance to British rule and to restore order in the colonies. These acts virtually abolished
G226y YSSGAy3Ia Ay al aal OKdzaSdida FyR 20MSNBAAS
itself. This assault on Massachusetts and its economy enraged people throughout the colonies,
and delegates from all the colonies except Georgia formed the First Continental Congress to
create a unified opposition to Great Britain. Among other thingsmbers of the institution

developed a declaration of rights and grievances.

In May 1775, delegates met again in the Second Continental Congress. By this time, war with

Great Britain had already begun, following skirmishes between colonial militiamen #isth Br

troops at Lexington and Concord, Massachusetts. Congress drafted a Declaration of Causes

SELX FAYAY3 GKS 02f2yASaQ NBl&az2zya FT2NJ NBoStfAz
independence from Britain and two days later signed the Declarationdependence.

Drafted by Thomas Jefferson, theclaration of Independenaafficially proclaimed the
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God, he wrote, had given everyone the rights of life, liberty, and the pursuit of happiness.

People had created governments to protect these rights and consented to be governed by

them so long as governmefitdzy OG A2y SR a AYUGSYRSR® | 245SOSNE ¢
Government becomes destructive of these ends, it is the Right of the People to alter or to
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forebears had removed King James Il from the throne in 1689, the colonists now wished to

establish a new rule.
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Jefferson then proceeded to list the many ways in whichBhdsh monarch had abused his
power and failed in his duties to his subjects. The king, Jefferson charged, had taxed the
colonists without the consent of their elected representatives, interfered with their trade,
denied them the right to trial by jury,ra deprived them of their right to sefjovernment. Such
intrusions on their rights could not be tolerated. With their signing of the Declaration of
IndependenceKigure 2.5, the founders of the United Statesmmitted themselves to the
creation of a new kind of government.

Figure 2.5 The presentation of the Declaration of Independence is commemorated in a
painting by John Trumbull in 1817. It was commissioned to hang in the Capitol in Washington,
DC.

Linkto Learning

Thomas Jefferson explains in theclaration of Independenaghy many colonists felt the need
to form a new nation. His evocation of the natural rights of man and his list of ggesan
against the king also served as the model forfhlaration of Sentimentthat was written in
1848 in favor of giving women in the United States rights equal to those of men. View both
documents and compare.
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2.2 The Articles of Confederation

Learning Objectives
By the end of this section, you will be able to:

w Describe the steptaken during and after the American Revolution to create a
government

w ldentify the main features of the Articles of Confederation
w Describe the crises resulting from key features of the Articles of Confederation

Waging a successful war against Great Britequired that the individual colonies, now

sovereign states that often distrusted one another, form a unified nation with a central
32PSNYYSyld OFLIotS 2F RANBOGAY3I GKS O2dzy i NB QA
foreign nations would also be easiéthe new United States had a national government able to

borrow money and negotiate treaties. Accordingly, the Second Continental Congress called
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independence but not soqaverful that it would deprive people of the very liberties for which

they were fighting.

PUTTING A NEW GOVERNMENT IN PLACE
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government, was accepted by Congresbslavember 1777 and submitted to the states for

ratification. It would not become the law of the land until all thirteen states had approved it.

Within two years, all except Maryland had done so. Maryland argued that all territory west of

the Appalachiansotwhich some states had laid claim, should instead be held by the national
government as public land for the benefit of all the states. When the last of these states,

Virginia, relinquished its land claims in early 1781, Maryland approved the Aftisléesy

months later, the British surrendered.

Americans wished their new government to be a repyldicegime in which the people, not a
monarch, held power and elected representatives to govern according to the rule of law. Many,
however, feared that a nation as large as the United States could not be ruled effectively as a
republic. Many also worriethat even a government of representatives elected by the people
might become too powerful and overbearing. Thus, a confederation was creaeantity in

which independent, selfjoverning states form a union for the purpose of acting together in
areas suclas defense. Fearful of replacing one oppressive national government with another,
however, the framers of the Articles of Confederation created an alliance of sovereign states
held together by a weak central government.

Link to Learning
View theArticles of Confederatioat the National Archives. Thieneline for drafting and
ratifying the Articles of Confederatids available at the Lilary of Congress.

Following the Declaration of Independence, each of the thirteen states had drafted and ratified
a constitution providing for a republican form of government in which political power rested in
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the hands of the people, although the righttote was limited to free (White) men, and the
property requirements for voting differed among the states. Each state had a governor and an
elected legislature. In the new nation, the states remained free to govern their residents as
they wished. The centtgovernment had authority to act in only a few areas, such as national
defense, in which the states were assumed to have a common interest (and would, indeed,
have to supply militias). This arrangement was meant to prevent the national government from
beaoming too powerful or abusing the rights of individual citizens. In the careful balance
between power for the national government and liberty for the states, the Articles of
Confederation favored the states.

Thus, powers given to the central government egeverely limited. The Confederation

Congress, formerly the Continental Congress, had the authority to exchange ambassadors and
make treaties with foreign governments and Indian tribes, declare war, coin currency and
borrow money, and settle disputes bet@n states. Each state legislature appointed delegates

to the Congress; these men could be recalled at any time. Regardless of its size or the number
of delegates it chose to send, each state would have only one vote. Delegates could serve for
no more thanthree consecutive years, lest a class of elite professional politicians develop. The
nation would have no independent chief executive or judiciary. Nine votes were required
before the central government could act, and the Articles of Confederation ceutdhéinged

only by unanimous approval of all thirteen states.

WHAT WENT WRONG WITH THE ARTICLES?

The Articles of Confederation satisfied the desire of those in the new nation who wanted a
weak central government with limited power. Ironically, however, thvery success led to their
undoing. It soon became apparent that, while they protected the sovereignty of the states, the
Articles had created a central government too weak to function effectively.

One of the biggest problems was that the national govegntrhad no power to impose taxes.
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allowed only state governments to levy taxes. To pay for its expenses, the national government
had to request money from the stasewhich were required to provide funds in proportion to

the value of the land within their borders. The states, however, were often negligent in this
duty, and the national government was underfunded. Without money, it could not pay debts
owed from the Reolution and had trouble conducting foreign affairs. For example, the inability
of the U.S. government to raise sufficient funds to compensate colonists who had remained
loyal to Great Britain for their property losses during and after the American Revolwas

one of the reasons the British refused to evacuate the land west of the Appalachians. The new
nation was also unable to protect American ships from attacks by the Barbary pgifdesign
governments were also, understandably, reluctant to loan money to a nation that might never
repay it because it lacked the ability to tax its citizens.

The fiscal problems of the central government meant that the currency it issued, called the
Continental, was largely worthless and people were reluctant to use it. Furthermore, while the
Articles of Confederation had given the national government the pdawepin money, they

had not prohibited the states from doing so as well. As a result, numerous state banks issued
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their own banknotes, which had the same problems as the Continental. People who were

unfamiliar with the reputation of the banks that had ussl the banknotes often refused to

accept them as currency. This reluctance, together with the overwhelming debts of the states,
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lacked the power to impose tariffs on foreign imports or regulate interstate commerce. Thus, it
was unable to prevent British merchants from flooding the U.S. market witlploved goods
after the Revolution, and American producers suffered from the cortipat Compounding the

problem, states often imposed tariffs on items produced by other states and otherwise
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The national government also lacked the power to raise an army or navy. Fears of a standing
army in the empoy of a tyrannical government had led the writers of the Articles of
Confederation to leave defense largely to the states. Although the central government could
declare war and agree to peace, it had to depend upon the states to provide soldiers. If state
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adequate defense. This was quite dangerous at a time when England and Spain still controlled
large portions of North America éble 2.).

Problems with the Articles of Confederation

Weakness of the Articles of
Confederation

Why Was This a Problem?

The national government could
not impose taxes on citizens. It
could only request money from
the states.

Requests for money were ually not honored. As a
result, the national government did not have money to
pay for national defense or fulfill its other
responsibilities.

The national government could
not regulate foreign trade or
interstate commerce.

The government could not prevefdreign countries
from hurting American competitors by shipping
inexpensive products to the United States. It could not
prevent states from passing laws that interfered with
domestic trade.

The national government could
not raise an army. It had to
request the states to send men|

{GFGS 3F20SNYyYSyida O2dz R
request for troops. This would make it hard to defend {
nation.

Each state had only one vote ir
Congress regardless of its size

Populous states were less wadpresented.

The Articles could not be
changed without a unanimous
vote to do so.

Problems with the Articles could not be easily fixed.

There was no national judicial

system.

Judiciaries are important enforcers of national

government power.
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Table 2.1 The Atrticles of Confederation suffered from many problems that could not be
easily repaired. The biggest problem was the lack of power given to the national government.

The weaknesses of the Articles of Confederation, already recognized by many, became

apparent to all as a result of an uprising of Massachusetts farmers, led by Daniel Shays. Known
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national government for assistance. However, with no power teerais army, the government

had no troops at its disposal. After several months, Massachusetts crushed the uprising with

the help of local militias and privately funded armies, but wealthy people were frightened by

this display of unrest on the part of pooren and by similar incidents taking place in other

states® To find a solution and resolve problems related to commerce, members of Congress

called for a reision of the Articles of Confederation.

Milestone
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In the summer of 1786, farmers in western Massachusetts were heavily in debt, facing

imprisonment and the loss of their lands. They owed taxes thdtdane unpaid while they

were away fighting the British during the Revolution. The Continental Congress had promised to

pay them for their service, but the national government did not have sufficient money.

Moreover, the farmers were unable to meet the ones new tax burden Massachusetts

imposed in order to pay its own debts from the Revolution.

Led by Daniel Shaysi@ure 2.8, the heavily indebted farmers marched to a local courthouse
demanding relief. Fad with the refusal of many Massachusetts militiamen to arrest the

rebels, with whom they sympathized, Governor James Bowdoin called upon the national

government for aid, but none was available. The uprising was finally brought to an end the
followingyead @ | LINA @I G St & FdzyRSR YAfAGAI | FGSNI GKS
the Springfield Armory.

Figure 2.6 This contemporary depiction of Continental Army veteran Daniel Shays (left) and
Job Shattuck (right), who led an uprising of Massaetisigarmers in 17861787 that prompted
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calls for a stronger national government, appeared on the cover®fO1 SNE G| F¥FQa DSy d
Almanack for 1787

Were Shays and his followers justified in their attacks on the government of Massachusetts?
What rights might they have sought to protect?

2.3 The Development of the Constitution
Learning Objectives
By the end of this section, you will be able to:

w Identify the conflicts present and the compromises reached in drafting the Constitution
w Summarize theore features of the structure of U.S. government under the Constitution

In 1786, Virginia and Maryland invited delegates from the other eleven states to meet in
Annapolis, Maryland, for the purpose of revising the Articles of Confederation. However, only
five states sent representatives. Because all thirteen states had to agree to any alteration of the
Articles, the convention in Annapolis could not accomplish its goal. Two of the delegates,
Alexander Hamilton and James Madison, requested that all statas$ delegates to a

convention in Philadelphia the following year to attempt once again to revise the Articles of
Confederation. All the states except Rhode Island chose delegates to send to the meeting, a
total of seventy men in all, but many did not attePAmong those not in attendance were John
Adams and Thomas Jefferson, both of whom were overseas representing the country as
diplomats. Because the shortcomings of the Articles of Confederation proved impossible to
overcome, the convention that met in Pduilelphia in 1787 decided to create an entirely new
government.

POINTS OF CONTENTION

Fifty-five delegates arrived in Philadelphia in May 1787 for the meeting that became known as
the Constitutional Convention. Many wanted to strengthen the role and authofithe

national government but feared creating a central government that was too powerful. They
wished to preserve state autonomy, although not to a degree that prevented the states from
working together collectively or made them entirely independentraf will of the national
government. While seeking to protect the rights of individuals from government abuse, they
nevertheless wished to create a society in which concerns for law and order did not give way in
the face of demands for individual liberfyhey wished to give political rights to all free men
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succeeded. Delegates from small states did not want their interests pushed aside by
delegations from mor@opulous states like Virginia. And everyone was concerned about
slavery. Representatives from southern states worried that delegates from states where it had
been or was being abolished might try to outlaw the institution. Those who favored a nation
free o the influence of slavery feared that southerners might attempt to make it a permanent
part of American society. The only decision that all could agree on was the election of George
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Washington, the former commander of the Continental Army and hero oAtierican
Revolution, as the president of the convention.

The Question of Representation: Small States vs. Large States

One of the first differences among the delegates to become clear was between those from
large states, such as New York and Virginia,taase who represented small states, like
Delaware. When discussing the structure of the government under the new constitution, the
delegates from Virginia called for a bicameral legislature consisting of two houses. The number

2F F adl dSQa yNBLINKa KpWaBr @$® (2 o0S oFaSR 2y
state, representatives in the lower house would be elected by popular vote. These
NBELINSaSyul uAgSa ¢g2dzZd R 0KSY &aStSOuU UKSANI aulos
candidatesprog @a SR 0€é UKS aulusSQa tS3IAa&atlIUdzNBE® hyOS
had ended, the representative could not be reelected until an unspecified amount of time had
passed.
Delegates from small states objected to this Virginia Plan. Another pabpgbs New Jersey
Plan, called for a unicameral legislature with one house, in which each state would have one
vote. Thus, smaller states would have the same power in the national legislature as larger
states. However, the larger states argued that beestley had more residents, they should be
allotted more legislators to represent their interestsqure 2.J.
( e \ (

Virginia Plan New Jersey Plan

Legislature Legislature
Bicameral Unicameral
{ { {
Representation Representation
Population based State based
(higher population yields (each state equally represented)
more representation)
L ) ; tl
Role of national government Role of national government
Can legislate for states and veto state law Provides defense but does not override
state authority

Figure 2.7 The Virginia Plan called for atwase legislature. Representation in both hosise
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maintaining a onéhouse Congress with each state being equally represented.
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Slavery and Freedom

Another fundamental division separated the states. Following the Revolution, some of the
northern states had either abolished slavery or inggd plans by which enslaved men and

women would gradually be emancipated. Pennsylvania, for example, had passed the Act for the
Gradual Abolition of Slavery in 1780. All people born in the state to enslaved mothers after the
fl 6Qa LJ aal 3S emiedzbeRants B O2s¥t Hee atyade twerdight. In 1783,
Massachusetts had freed all enslaved people within the state. Many Americans believed slavery
was opposed to the ideals stated in the Declaration of Independence. Others felt it was
inconsistentwith the teachings of Christianity. Some White people feared for their safety if the
enslaved population or Americans' reliance on slavery were to increase. Although some
southerners shared similar sentiments, none of the southern states had abolisiveaysénd

none wanted the Constitution to interfere with the institution. In addition to supporting the
agriculture of the South, enslaved people could be taxed as property and counted as population
F2NJ LIdzN1LJ2&aSa 2F | aidl 4SQa NBLINBaSyalraazy Ay

Federal Supremacy vs. State Sovereignty

Perhaps the greatest division among the states split those who favored a strong national
government and those who favored limiting its powers and allowing states to govern
themselves in most matters. Supportersaoétrong central government argued that it was
necessary for the survival and efficient functioning of the new nation. Without the authority to
maintain and command an army and navy, the nation could not defend itself at a time when
European powers still aintained formidable empires in North America. Without the power to
GFE yR NB3dzZA GS GNF¥RST (GKS 3F20SNYYSyid ¢2d# R
defense, protect American farmers and manufacturers from foreign competition, create the
infrastructure necessary for interstate commerce and communications, maintain foreign
embassies, or pay federal judges and other government officials. Furthermore, other countries
would be reluctant to loan money to the United States if the federal governmekéththe

ability to impose taxes in order to repay its debts. Besides giving more power to populous
states, the Virginia Plan also favored a strong national government that would legislate for the
states in many areas and would have the power to veto laagsed by state legislatures.

Others, however, feared that a strong national government might become too powerful and

use its authority to oppress citizens and deprive them of their rights. They advocated a central
government with sufficient authority to dend the nation but insisted that other powers be

left to the states, which were believed to be better able to understand and protect the needs
and interests of their residents. Such delegates approved the approach of the New Jersey Plan,
which retained tle unicameral Congress that had existed under the Articles of Confederation. It
gave additional power to the national government, such as the power to regulate interstate and
foreign commerce and to compel states to comply with laws passed by Congresstdidowe

states still retained a lot of power, including power over the national government. Congress, for
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chief executive, appointed by the Congress, could be rembyedongress if state governors
demanded it.

Individual Liberty vs. Social Stability

The belief that the king and Parliament had deprived colonists of their liberties had led to the
Revolution, and many feared the government of the United States mightlapettempt to do

the same. They wanted and expected their new government to guarantee the rights of life,

liberty, and property. Others believed it was more important for the national government to

maintain order, and this might require it to limit persariberty at times. All Americans,
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property without reason.

COMPROMISE AND THE CONSTITUTIONAL DESIGN OF AMERICAN GOVERNMENT

Beginning in May 1787 and throughouttlong, hot Philadelphia summer, the delegations

from twelve states discussed, debated, and fimalafter compromising many timesby

September had worked out a new blueprint for the nation. The document they created, the
U.S. Constitution, was an ingenidastrument that allayed fears of a tepowerful central
government and solved the problems that had beleaguered the national government under the
Articles of Confederation. For the most part, it also resolved the conflicts between small and
large statesnorthern and southern states, and those who favored a strong federal government
and those who argued for state sovereignty.

Link to Learning

The closest thing to minutes of the Constitutional Convention isthiection of James

all RAaz2yoa f Sabaut§heproceedings i Philadelphia. Several such letters and
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The Great Compromise

The Constitution consists of a preale and seven articles. The first three articles divide the
national government into three branchesCongress, the executive branch, and the federal
judiciaryt and describe the powers and responsibilities of each. In Article I, ten sections
describe the stucture of Congress, the basis for representation and the requirements for
serving in Congress, the length of Congressional terms, and the powers of Congress. The
national legislature created by the article reflects the compromises reached by the delegates
regarding such issues as representation, slavery, and national power.

After debating at length over whether the Virginia Plan or the New Jersey Plan provided the
0Sald Y2RSf FT2NJ GKS ylLiAz2yQa fS3ratl GdNBx GKS
what is called the Great Compromise, suggested by Roger Shefrtamoecticut. Congress, it

was decided, would consist of two chambers: the Senate and the House of Representatives.

Each state, regardless of size, would have two senators, making for equal representation as in

the New Jersey Plan. Representation in tlueis€ would be based on population. Senators

were to be appointed by state legislatures, a variation on the Virginia Plan. Members of the
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House of Representatives would be popularly elected by the voters in each state. Elected
members of the House would bienited to two years in office before having to seek reelection,
FYR K2a$S |LIRAYGSR 2 GKS {SyradS oe SIOK adl

Congress was given great power, including the power to tax, maintain an army and a navy, and
regulate trade and commerce. Congress had authority that the national government lacked
under the Articles of Confederation. It could also coin and borrow money, grant patents and
copyrights, declare war, and establish laws regulating naturalization ankkbptcy. While

legislation could be proposed by either chamber of Congress, it had to pass both chambers by a
majority vote before being sent to the president to be signed into law, and all bills to raise
revenue had to begin in the House of Represertai Only those men elected by the voters to
represent them could impose taxes upon them. There would be no more taxation without
representation.

The Thredrifths Compromise and the Debates over Slavery

The Great Compromise that determined the structureCoingress soon led to another debate,
however. When states took a census of their population for the purpose of allotting House
representatives, should enslaved people be counted? Southern states were adamant that they
should be, while delegates from nogm states were vehemently opposed, arguing that
representatives from southern states could not represent the interests of those enslaved. If
enslaved people were not counted, however, southern states would have far fewer
representatives in the House thamorthern states did. For example, if South Carolina were
allotted representatives based solely on its free population, it would receive only half the
number it would have received if enslaved people, who made up approximately 43 percent of
the population,were included!

The Thredrifths Compromise, illustrated Figure 2.8resolved the impasse, although nata
manner that truly satisfied anyone. For purposes of Congressional apportionment, slaveholding
states were allowed to count all their free population, including free African Americans and 60
percent (threefifths) of their enslaved population. To mojlithe north, the compromise also
Fff26SR O2dzyiAy3a cn LISNOSyid 2F | adrisSqQa Syaf
such taxes were ever collected. Another compromise regarding the institution of slavery
granted Congress the right to impose ¢gxon imports in exchange for a twenfgar

prohibition on laws attempting to ban the importation of enslaved people to the United States,
which would hurt the economy of southern states more than that of northern states. Because
the southern states, esp@lly South Carolina, had made it clear they would leave the
convention if abolition were attempted, no serious effort was made by the framers to abolish
slavery in the new nation, even though many delegates disapproved of the institution.
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a (
Proposal 1 Proposal 2

5 citizens = 5 votes 5 enslaved persons = 5 votes 5 citizens = 5 votes 5 enslaved persons = 0 votes

s
Three-Fifths Compromise

5 citizens = 5 votes 5 enslaved persons = 3 votes

Figure 2.8 This infographic shows the methods proposed for counting enslaved populations
and the resulting Thre€ifths Compromise.

Indeed, the Constitution contained two protections for slavery. Article | postponed the abolition
of the foreign slave trade until 180&nd in the interim, those in slaveholding states were

allowed to import as many enslaved people as they wishiedrthermore, the Constitution

placed no rstrictions on the domestic slave trade, so residents of one state could still sell
enslaved people to other states. Article IV of the Constitutievhich, among other things,

required states to return freedom seekers to the states where they had been ahavige

crimeg also prevented the enslaved from gaining their freedom by escaping to states where
slavery had been abolished. Clause 3 of Article IV (known as the fugitive slave clause) allowed
enslavers to reclaim the enslaved in the states where theyfleat?

Separation of Powers and Checks and Balances

Although debates over slavery and representation in Congress occupied many at the
convention, the chiefencern was the challenge of increasing the authority of the national
government while ensuring that it did not become too powerful. The framers resolved this
problem through a separation of powers, dividing the national government into three separate
brandes and assigning different responsibilities to each one, as shoigumne 2.9 They also
created a system of checks and balances by giving each of three branches of government the
power to restrict the action of the others, thus requiring them to work together.
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« President is commander-in-chief
of the nation's armed forces.

« President is responsible for
conducting foreign affairs.

* President appoints federal judges,
ambassadors, and the heads of
executive departments.

« President may grant pardons to
those who have broken
federal laws.

* President has the power to veto
legislation passed by Congress.

Judicial

* Supreme Court hears cases
involving federal law and is the
nation's final court of appeal.

« Supreme Court has the power to
declare laws and actions by the
executive branch unconstitutional.

« Chief Justice of the Supreme
Court presides over
impeachment trials.

Legislative
!

 Congress has the power to pass
legislation.

« Congress may declare war.

« Senate has the power to ratify
treaties signed by the president.

« Senate must give its consent to
the president's appointment of
federal judges, ambassadors,
and the heads of executive
departments.

« Congress may impeach the
president and remove him or
her from office.

+ Congress may establish the
number of Supreme Court
justices and regulate the Court's
jurisdiction.

Figure 2.9 To prevent the national government, or any one group within it, from becoming too
powerful, the Constitution divided the government into three branches with different powers.
No branchcould function without the cooperation of the others, and each branch could restrict

the powers of the others.

Congress was given the power to make laws, but the executive branch, consisting of the
president and the vice president, and the federal judigjarotably the Supreme Court, were
created to, respectively, enforce laws and try cases arising under federal law. Neither of these
branches had existed under the Articles of Confederation. Thus, Congress can pass laws, but its
power to do so can be cheattdy the president, who can veto potential legislation so that it
cannot become a law. Later, in the 1803 casMafburyv. Madison the U.S. Supreme Court
established its own authority to rule on the constitutionality of laws, a process called judicial

review.
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veto. Should the president veto a bill passed by both houses of Congress, the bill is returned to
Congress to be voted on again. If the bill passes HwHouse of Representatives and the
Senate with a twehirds vote in its favor, it becomes law even though the president has

refused to sign it.
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by refusing to dclare war or provide funds for the military. To date, the Congress has never
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and consent of the Senate before appointing members of the Supreme Court andsadbes
and the Senate must approve the ratification of all treaties signed by the president. Congress
may even remove the president from office. To do this, both chambers of Congress must work
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together. The House of Representatives impeaches the presiebtinging formal charges
against the president, and the Senate tries the case in a proceeding overseen by the Chief
Justice of the Supreme Court. The president is removed from office if found guilty.

According to political scientist Richard Neustadg #ystem of separation of powers and checks

and balances does not so much allow one part of government to control another as it

encourages the branches to cooperate. Instead of a true separation of powers, the
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For example, knowing the president can veto a law the president disapproves, Congress will
FGaGSYwd G2 RN} TG | oAff GKIFIG FRRNBaasSa GKS LIN
House for signing. Similarly, knowing that Congress can overrid®e alve president will use

this power sparingly.

Federal Power vs. State Power

The strongest guarantee that the power of the national government would be restricted and
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government. In a federal system, power is divided between the federal (or national)

government and the state governments. Great or explicit powers, called enumerated powers,

were granted to the federal government to declare war, impose taxes, ad regulate

currency, regulate foreign and interstate commerce, raise and maintain an army and a navy,

maintain a post office, make treaties with foreign nations and with Native American tribes, and

make laws regulating the naturalization of immigrants.

All powers not expressly given to the national government, however, were intended to be
exercised by the states. These powers are known as reserved pdviensg 2.1). Thus, states
remained free to passWs regarding such things as intrastate commerce (commerce within the
borders of a state) and marriage. Some powers, such as the right to levy taxes, were given to
both the state and federal governments. Both the states and the federal government have a
chief executive to enforce the laws (a governor and the president, respectively) and a system of
courts.
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Figure 2.10 Reserve powers allow the states to pass intrastate legislation, such as laws on
commerce, drug use, and marriage (a). However, sometjotisial rulings at the federal level
may supersede such legislation, as happengdhbergefelv. Hodgeq2015), the recent

Supreme Court case regarding marriage equality (b). (credit a: modification of work by Damian
Gadal; credit b: modification of wkiby Ludovic Bertron)

Although the states retained a considerable degree of sovereignty, the supremacy clause in

Article VI of the Constitution proclaimed that the Constitution, laws passed by Congress, and
GNBFGASE YIRS 08 (KS BIRBBIVIS I2GSRIFYIIRKE 4 SNRO
a conflict between the states and the national government, the national government would

triumph. Furthermore, although the federal government was to be limited to those powers
enumerated in the Constitution, Adie | provided for the expansion of Congressional powers if
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Laws which shall be necessary and proper for carrying into Execution the foregoing

[enumerated] Powersand all other Powers vested by this Constitution in the Government of
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expanded westward and population growth led to an increase in the power of the northern

states in Congress, the federal government sought to restrict the expansion of slavery into

newly acquired érritories.

Link to Learning

A growing number of institutes and study centers focus on the Constitution and the founding of
the republic. Examples such as thetitute for the American Constitution&leritageand the

Bill of Rights Instituthave informative public websites with documents and videos. Another
example is thé\ationalConstitution Centethat also holds programs related to aspects of the
enduring U.S. Constitution.

2.4 The Ratification of the Constitution

Learning Objectives
By the end of this section, you will be able to:

w Identify the steps required to ratify th€onstitution

w Describe arguments the framers raised in support of a strong national government and
counterpoints raised by the ArEederalists

On September 17, 1787, the delegates to the Constitutional Convention in Philadelphia voted
to approve the documet they had drafted over the course of many months. Some did not
support it, but the majority did. Before it could become the law of the land, however, the
Constitution faced another hurdle. It had to be ratified by the states.
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THE RATIFICATION PROCESS

Article VII, the final article of the Constitution, required that before the Constitution could
become law and a new government could form, the document had to be ratified by nine of the
thirteen states. Eleven days after the delegates at the Philadelphizetdion approved it,

copies of the Constitution were sent to each of the states, which were to hold ratifying
conventions to either accept or reject it.

This approach to ratification was an unusual one. Since the authority inherent in the Articles of
Confaleration and the Confederation Congress had rested on the consent of the states,
OKIFIy3Sa (2 GKS ylriaAaz2yQa 3F20SNYyYSyld akKz2dZ R | f &
Instead, by calling upon state legislatures to hold ratification conventionsgcoap the

Constitution, the framers avoided asking the legislators to approve a document that would

require them to give up a degree of their own power. The men attending the ratification

conventions would be delegates elected by their neighbors to reprietheir interests. They

were not being asked to relinquish their power; in fact, they were being asked to place limits

upon the power of their state legislators, whom they may not have elected in the first place.

Finally, because the new nation was todeepublic in which power was held by the people

through their elected representatives, it was considered appropriate to leave the ultimate
FOOSLIiFyOS 2NJ NBS2SOGA2Yy 2F GKS /2yaidraiddziazy @
who were chosen by puular vote, approved it, then the new government could rightly claim

that it ruled with the consent of the people.

The greatest sticking point when it came to ratification, as it had been at the Constitutional
Convention itself, was the relative power tiet state and federal governments. The framers of

the Constitution believed that without the ability to maintain and command an army and navy,

impose taxes, and force the states to comply with laws passed by Congress, the young nation

would not survive forery long. But many people resisted increasing the powers of the national
320SNYyYSyid G GKS SELSyasS 2F (GKS adlriSao +ANH
newly created office of president would place excessive power in the hands of ondHaatso
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believed, should remain with the states.

Other delegates, such as Edmund Randolph of Virginia, disapproved of the Constitution because
it created a new fedel judicial system. Their fear was that the federal courts would be too far
away from where those who were tried lived. State courts were located closer to the homes of
both plaintiffs and defendants, and it was believed that judges and juries in statesamuld

better understand the actions of those who appeared before them. In response to these fears,
the federal government created federal courts in each of the states as well as in Maine, which
was then part of Massachusetts, and Kentucky, which vaeaisgd Virginiat!

Perhaps the greatest source of dissatisfaction with the Constitution was that it did not
guarantee protection of individual liberties.&® governments had given jury trials to residents
charged with violating the law and allowed their residents to possess weapons for their
protection. Some had practiced religious tolerance as well. The Constitution, however, did not
contain reassurance$at the federal government would do so. Although it provided for habeas
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corpus and prohibited both a religious test for holding office and granting noble titles, some
citizens feared the loss of their traditional rights and the violation of their liberfibss led

YIEye 2F GKS /2yaidAiilddziazyQa 2LlRySyida G2 OFftf
document without one. The lack of a bill of rights was especially problematic in Virginia, as the
Virginia Declaration of Rights was the most extemsightsgranting document among the

states. The promise that a bill of rights would be drafted for the Constitution persuaded

delegates in many states to support ratificatien.

Insider Perspective

Thomas Jefferson on the Bill of Rights

John Adams and Thomas Jefferson carried on a lively correspondence regarding the ratification

of the Constitution. In the following excerpt (reproduced as written) fromtiztelated March

15, 1789, after the Constitution had been ratified by nine states but before it had been

approved by all thirteen, Jefferson reiterates his previously expressed concerns that a bill of
NAIKGAa (2 LINRGSOG ORA G A Isyidbe addieNtd S&GoNsktutient & y SOS
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whole you are a friend to this amendment. The Declaration of rights is like all other

human blessings alloyed with someincBny A Sy 0OSas +FyR y2id I O002YLX A
object. But the good in this instance vastly overweighs the evil. . . . This instrument

[the Constitution] forms us into one state as to certain objects, and gives us a

legislative & executive body for these oljgdt should therefore guard us against

their abuses of power. . . . Experience proves the inefficacy of a bill of rights. True. But

tho it is not absolutely efficacious under all circumstances, it is of great potency

always, and rarely inefficacious...There is a remarkeable difference between the . .

. Inconveniences which attend a Declaration of rights, & those which attend the want

of it. . . . The inconveniences of the want of a Declaration are permanent, afflicting &

irreparable: they areincoisk y i LINRINBaaAz2y FTNRBY o6FR (G2 42N

What were some of the inconveniences of not having a bill of rights that Jefferson mentioned?
Why did he decide in¥ar of having one?

It was clear how some states would vote. Smaller states, like Delaware, favored the
Constitution. Equal representation in the Senate would give them a degree of equality with the
larger states, and a strong national government with amyaat its command would be better

able to defend them than their state militias could. Larger states, however, had significant
power to lose. They did not believe they needed the federal government to defend them and
disliked the prospect of having to pride tax money to support the new government. Thus,

from the very beginning, the supporters of the Constitution feared that New York,
Massachusetts, Pennsylvania, and Virginia would refuse to ratify it. That would mean all nine of
the remaining states woulbave to, and Rhode Island, the smallest state, was unlikely to do so.
It had not even sent delegates to the convention in Philadelphia. And even if it joined the other
states in ratifying the document and the requisite nine votes were cast, the new nataid

not be secure without its largest, wealthiest, and most populous states as members of the
union.
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THE RATIFICATION CAMPAIGN

On the question of ratification, citizens quickly separated into two groups: Federalists and Anti
Federalists. The Federalistspported it. They tended to be among the elite members of

societyt wealthy and weleducated landowners, businessmen, and former military

commanders who believed a strong government would be better for both national defense and
economic growth. A nationaurrency, which the federal government had the power to create,
would ease business transactions. The ability of the federal government to regulate trade and
place tariffs on imports would protect merchants from foreign competition. Furthermore, the
powerto collect taxes would allow the national government to fund internal improvements like
roads, which would also help businessmen. Support for the Federalists was especially strong in
New England.

Opponents of ratification were called Astederalists. AmFederalists feared the power of the

national government and believed state legislatures, with which they had more contact, could

better protect their freedoms. Although some Adftederalists, like Patrick Henry, were

wealthy, most distrusted the elite ahbelieved a strong federal government would favor the

NAOK 2@SNJ iK2aS 2F aiKS YARRfAYy3I a2Nldé ¢KAaA
York merchant and landowner, who believed that power should rest in the hands of small,

landowning farmer2 ¥ | GSNIF 3S 4SIfGK gK2 alF NS Y2NB GSYLIS
YO AGAZ2dza (KBveh ménibérs afltNgSsbcialelite, like Henry, feared that

centralization of power would lead to the creation of a political aristocracy, to the detriment of

state sovereignty and individual liberty.

Related to these concerns were fears that the strong central government Federalists advocated
for would levy txes on farmers and planters, who lacked the hard currency needed to pay

them. Many also believed Congress would impose tariffs on foreign imports that would make
American agricultural products less welcome in Europe and in European colonies in the western
hemisphere. For these reasons, AR&deralist sentiment was especially strong in the South.

Some AntiFederalists also believed that the large federal republic that the Constitution would
create could not work as intended. Americans had long believedviitae was necessary in a
nation where people governed themselves (i.e., the ability to putis&direst and petty

concerns aside for the good of the larger community). In small republics, similarities among
members of the community would naturally ledttem to the same positions and make it easier
for those in power to understand the needs of their neighbors. In a larger republic, one that
encompassed nearly the entire Eastern Seaboard and ran west to the Appalachian Mountains,
people would lack such @areng commonality of interests

Likewise, AntFederalists argued, the diversity of religion tolerated by the Constitution would

prevent the formation ofa political community with shared values and interests. The

Constitution contained no provisions for government support of churches or of religious

education, and Article VI explicitly forbade the use of religious tests to determine eligibility for
publicoffice. This caused many, like Henry Abbot of North Carolina, to fear that government
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It is difficult to determine how many people were Federalists and how many were Anti
Federalists in 1787. The Federalists won the day, but they may not have been in the majority.
First, the Federalist position tended to win support améuginessmen, large farmers, and, in

the South, plantation owners. These people tended to live along the Eastern Seaboard. In 1787,
most of the states were divided into voting districts in a manner that gave more votes to the
eastern part of the state thato the western part/ Thus, in some states, like Virginia and

South Carolina, small farmers who may have favored thePederalist position were unable

to elect as many delegates to state ratification conventions as those who lived in the east. Small
settlements may also have lacked the funds to send delegates to the convé#tion.

In all the states, educated men authored pamphlets and published essays and cartoons arguing
either for or against ratificationqigure 2.1). Although many writers supported each fam,

it is the Federalist essays that are now best known. The arguments these authors put forth,
along with explicit guarantees that amendments would be added to protect individual liberties,
helped to sway delegates to ratification conventions in maayes.
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Georgia and neighboring Connecticut in ratifying the Constitution. Less than a month later, on
February 6, 1788, Massachusetts became the sixth memhtbeaiewly formed federal union

(b).

For obvious reasons, smaller, less populous states favored the Constitution and the protection

of a strong federal government. As showrfigure 2.12Delaware and NeWersey ratified the
document within a few months after it was sent to them for approval in 1787. Connecticut

ratified it early in 1788. Some of the larger states, such as Pennsylvania and Massachusetts, also
voted in favor of the new government. New Hampslbecame the ninth state to ratify the
Constitution in the summer of 1788.
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Delaware New Jersey Connecticut Maryland New Hampshire New York Rhode Island

December 7, 1787 December 18, 1787 January 9, 1788 April 26, 1788 June 21, 1788 July 26, 1788 May 29, 1790
Pennsylvania Georgia Massachusetts South Carolina Virginia North Carolina
December 12, 1787 December 31, 1787 February 6, 1788 May 23, 1788 June 25,1788 November 21, 1789

Figure 2.12 This timeline shows the order in which states ratified the new Constitution. Small
states that would benefit from the protection of a larger union ratified then&ution fairly

quickly, such as Delaware and Connecticut. Larger, more populous states like Virginia and New
York took longer. The last state to ratify was Rhode Island, a state that had always proven
reluctant to act alongside the others.

Although theConstitution went into effect following ratification by New Hampshire, four states

still remained outside the newly formed union. Two were the wealthy, populous states of
+ANBAYAlI FTYR bSg ,2NJ® LY ANBAYAl onoWl YSa al R
George Washington, who wrote letters to the convention, changed the minds of many. Some

who had initially opposed the Constitution, such as Edmund Randolph, were persuaded that the
ONBFiAz2y 2F | A0GNRYy3 dzy A2y ondéhangesl d&rpasitidde F 2 NJ
Other Virginia delegates were swayed by the promise that a bill of rights similar to the Virginia
Declaration of Rights would be added after the Constitution was ratified. On June 25, 1788,

Virginia became the tenth state to griits approval.

The approval of New York was the last major hurdle. Facing considerable opposition to the
Constitution in that state, Alexander Hamilton, James Madison, and John Jay wrote a series of
essays, beginning in 1787, arguing for a strong fedgratrnment and support of the

Constitution Figure 2.1} Later compiled aShe Federalisind now known a3he Federalist
Papersthese eightyfive essays were originally published in newspapers in New Ydritaer
states under the name of Publius, a supporter of the Roman Republic.
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Figure 2.13 From 1787 to 1788, Alexander Hamilton, James Madison, and John Jay authored a
series of essays intended to convince Americans, especially New Yorkers, to s meny
Constitution. These essays, which originally appeared in newspapers, were collected and
published together under the titl&@he Federalish 1788. They are now known &ke Federalist
Papers

The essays addressed a variety of issues that trouliizeécs. For example, iRederalisiNo.

51, attributed to James MadisoRiure 2.1 the author assured readers they did not need to

fear that the national government would grow too powerful. The federalesysin which

power was divided between the national and state governments, and the division of authority

within the federal government into separate branches would prevent any one part of the

government from becoming too strong. Furthermore, tyranny cowddarise in a government

AY GKAOK GiGKS t£S3ratl ddzNBE ySOSaal NAfe& LINBR2YA
ONI} yOK 2F 32@SNYyYSyid G2 SESNOA&AS (KS L2gsgSNB 13
would encourage them to limit any attept by the other branches to overstep their authority.
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Other essays countered different criticisms made of the Constitution and echoed the argument

in favor of a strong national governme In FederalisiNo. 35, for example, Hamiltofrigure

2140 | NBdzSR GKFG LIS2LX SQa AyiSNBada O2dzZ R Ay 7Tl
neighbors. Indeed, Hamilton asked rhetorically, would Ameridtizens best be served by a
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argued that a merchant and larmvning elite would come to dominate Congress, Hamilton
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LI G NPY ©wa 8 | yeRresgnhtheSiyAR aridt@cimdy wauld not arise, and if it did, its

members would have been chosen by lesser men. Similarly, Jay reminded New Yorkers in
FederalisiNo. 2 that union had been the goal of Americans since the time of the Revolution. A
desirefdNJ dzy A2y 61 & yI Gdz2NI f FY2y3 LIS2LX S 2F adzOK ¢
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best means of achieving that union.
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Figure 2.14 James Madison (a) playeda kale in the formation of the Constitution. He was

an important participant in the Constitutional Convention and authored mankhef Federalist

Papers Despite the fact that he did not believe that a Bill of Rights was necessary, he wrote one

in order o allay the fears of those who believed the federal government was too powerful. He
Ffa2 aSNIBSR la ¢K2Yla WSTFSNA2YyQa OAO0S LINBaAR
Alexander Hamilton (b) was one of the greatest political minds of the earlgdJBiiates. He

authored the majority ofThe Federalist Papeasd served as Secretary of the Treasury in
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Objections that an elite group of wealthy and educated bankers, businessmen, and large

landowners would come todowiit 0 S GKS ylIGA2yQa LIR2ftAGAOA ¢SNB
FederalisiNo. 10. Americans need not fear the power of factions or special interests, he argued,

for the republic was too big and the interests of its people too diverse to allow the

developmentof large, powerful political parties. Likewise, elected representatives, who were
SELISOGSR (G2 aLlaasSaa GKS Yz2ad FGGNI OGADS YSNXA
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For those who worried that the president might indeed grow too ambitious or-kkag

Hamilton, inFederalisiNo. 68, provided assurance that placing the leadership of the country in

the hands of one person was not dangerous. Electors from eath wbuld select the
LINSAARSYG® . SOFdzaS (KS&AS YSy ¢2dzZ R 0S YSY0SNA
the purpose of choosing the president and would meet in separate deliberations in each state,

they would be free of corruption and beyond they ¥ f dzSy O0S 2F GKS aKSI Ga
voters. Indeed, Hamilton argued kederalisNo. 70, instead of being afraid that the president

would become a tyrant, Americans should realize that it was easier to control one person than
itwastocontrolmgf @ ® CdzNIKSNY2NB>X 2yS LISNAR2Y O02dz R | f a
did not possess. Making decisions alone, the president could decide what actions should be

taken faster than could Congress, whose deliberations, because of its size, were ngcessaril
aft26d 'G GAYSax GKS aRSOA&A2Y S OUAGAGESES aSON
necessary.

Link to Learning

The Library of Congress hBise Federalist Papeon their website. The iti-Federalists also
produced a body of writings, less extensive tidre Federalists Papemhich argued against

the ratification of the Constitution. However, these were not written by one small group of men
asThe Federalist Papenad been. A colleatn of the writings that are unofficially calléde
Anti-Federalist Paperis also available online.

The arguments of the Federalists were persuasive, but whether they actually succeeded in

changng the minds of New Yorkers is unclear. Once Virginia ratified the Constitution on June

25, 1788, New York realized that it had little choice but to do so as well. If it did not ratify the
Constitution, it would be the last large state that had not joitled union. Thus, on July 26,

MTYyX GKS YI22NARGe 2F RSES3IrasSa G2 bSg |, 2NJ Qa
Constitution. A year later, North Carolina became the twelfth state to approve. Alone and

realizing it could not hope to survive on da&/n, Rhode Island became the last state to ratify,

nearly two years after New York had done so.

Finding a Middle Ground

Term Limits

hyS 2F (GKS 202S0GA2ya NIA&ASR G2 GKS [/ 2yadAiddz
limits for members of Congreor the president. Those who opposed a strong central

government argued that this failure could allow a handful of powerful men to gain control of
the nation and rule it for as long as they wished. Although the framers did not anticipate the

Access for free dittps://openstax.org



https://openstax.org/
http://www.openstax.org/l/29FedPapers
http://www.openstax.org/l/29AntiFedPapers
http://www.openstax.org/l/29AntiFedPapers

idea of careepoliticians, those who supported the Constitution argued that reelecting the

president and reappointing senators by state legislatures would create a body of experienced

men who could better guide the country through crises. A president who did not poolve a

good leader would be voted out of office instead of being reelected. In fact, presidents long
F2tf26SR DS2NHS 21 aKAy3id2yQa SEFYLXS yR fAYA
after Franklin Roosevelt had been elected four times, was thenfyagecond Amendment

passed to restrict the presidency to two terms.

Are term limits a good idea? Should they have originally been included in the Constitution? Why
or why not? Are there times when term limits might not be good?

2.5 Constitutional Change

Learning Objectives
By the end of this section, you will be able to:

w Describe how the Constitution can be formally amended
w Explain the contents and significance of the Bill of Rights

w Discuss the importance of the Thirteenth, Fourteerktiteenth, and Nineteenth
Amendments

I YF22NJ LINPOofSY gAGK GKS ! NIAOESa 2F / 2y FSRSN
them without the unanimous consent of all the states. The framers learned this lesson well.

One of the strengths they builtia the Constitution was the ability to amend it to meet the
YIEGA2yQad ySSRaAX NBFfESOG GKS OKFy3IAay3a GAYSasz
had not anticipated.

THE AMENDMENT PROCESS

Since ratification in 1789, the Constitution has been amehaialy twentyseven times. The

first ten amendments were added in 1791. Responding to charges by-Aairalists that the
Constitution made the national government too powerful and provided no protections for the
rights of individuals, the newly electedderal government tackled the issue of guaranteeing
liberties for American citizens. James Madison, a member of Congress from Virginia, took the
lead in drafting nineteen potential changes to the Constitution.

Madison followed the procedure outlined in Adte V that says amendments can originate from

one of two sources. First, they can be proposed by Congress. Then, they must be approved by a
two-thirds majority in both the House and the Senate before being sent to the states for

potential ratification. Sates have two ways to ratify or defeat a proposed amendment. First, if
three-quarters of state legislatures vote to approve an amendment, it becomes part of the
Constitution. Second, if threguarters of stateratifying conventions support the amendment,

it is ratified. A second method of proposal of an amendment allows for the petitioning of
Congress by the states: Upon receiving such petitions fromtiwds of the states, Congress

must call a convention for the purpose of proposing amendments, whicHditben be
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forwarded to the states for ratification by the required thrgearters. All the current
constitutional amendments were created using the first method of proposal (via Congress).

Having drafted nineteen proposed amendments, Madison submittedhtbee Congress. Only
twelve were approved by twthirds of both the Senate and the House of Representatives and
sent to the states for ratification. Of these, only ten were accepted by taresters of the

state legislatures. In 1791, these first ten amemahts were added to the Constitution and
became known as the Bill of Rights.

The ability to change the Constitution has made it a flexible, living document that can respond

G2 GKS ylLiA2yQa OKIy3aAy3ad ySSRa | yRydals.adt KSf LISR
the same time, the framers made amending the document sufficiently difficult that it has not

been changed repeatedly; only seventeen amendments have been added since the ratification

of the first ten (one of these, the TwenSeventh Amendmengg & Y2y 3 al RAaz2yQa
nine proposals). Recent conversations about needed amendments have related to women's

rights, flag burning, and reforming the Electoral College. To date, none of these has advanced.

KEY CONSTITUTIONAL CHANGES

The Bill of Rightwas intended to quiet the fears of Arfeiederalists that the Constitution did

not adequately protect individual liberties and thus encourage their support of the new
national government. Many of these first ten amendments were based on provisions of the
English Bill of Rights and the Virginia Declaration of Rights. For example, the right to bear arms
for protection (Second Amendment), the right not to have to provide shelter and provision for
soldiers in peacetime (Third Amendment), the right to a trigjupy (Sixth and Seventh
Amendments), and protection from excessive fines and from cruel and unusual punishment
(Eighth Amendment) are taken from the English Bill of Rights. The Fifth Amendment, which
requires among other things that people cannot be deed of their life, liberty, or property
except by a legal proceeding, was also greatly influenced by English law as well as the
protections granted to Virginians in the Virginia Declaration of Rights.

Link to Learning
Learn more about the formalrocess of amending the Constitutiamd view exhibits related to
the passage of specific amendments at the National Archives website.

Other liberties, however, do not derive from British precedents. Tlo¢gations for religion,
speech, the press, and assembly that are granted by the First Amendment did not exist under
English law. (The right to petition the government did, however.) The prohibition in the First
Amendment against the establishment of aniciil church by the federal government differed
significantly from both English precedent and the practice of several states that had official
churches. The Fourth Amendment, which protects Americans from unwarranted search and
seizure of their property, as also new.

The Ninth and Tenth Amendments were intended to provide yet another assurance that

LIS2LJ SQa NAIK(GA g2ddZ R 6S LINRPGSOGSR FyYyR GKFG 0
powerful. The Ninth Amendment guarantees that liberties extend beyoonddltdescribed in
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the preceding documents. This was an important acknowledgment that the protected rights

were extensive, and the government should not attempt to interfere with them. The Supreme
Court, for example, has held that the Ninth Amendment prasdbie right to privacy even

though none of the preceding amendments explicitly mentions this right. The Tenth

Amendment, one of the first submitted to the states for ratification, ensures that states possess

all powers not explicitly assigned to the fedegavernment by the Constitution. This guarantee
LINRPGSOGE adliSaQ NBASNWSR LR2ggSNE (2 NBIdzZ F 4GS
transportation and commerce, and to pass laws affecting education and public health and

safety.

Of the later amedments only one, the Twentkirst, repealed another amendment, the
Eighteenth, which had prohibited the manufacture, import, export, distribution, transportation,
and sale of alcoholic beverages. Other amendments rectify problems that have arisen over the
years or that reflect changing times. For example, the Seventeenth Amendment, ratified in
1913, gave voters the right to directly elect U.S. senators. The Twentieth Amendment, which
was ratified in 1933 during the Great Depression, moved the date of th&gential

inauguration from March to January. In a time of crisis, like a severe economic depression, the
president needed to take office almost immediately after being elected, and modern

GNI YALRNIIFGAZ2Y |ff26SR (KS yapital quidksdbthah Beosé.l 02
The TwentySecond Amendment, added in 1955, limits the president to two terms in office, and
the TwentySeventh Amendment, first submitted for ratification in 1789, regulates the
implementation of laws regarding salary increasor decreases for members of Congress.

Of the remaining amendments, four are of especially great significance. The Thirteenth,

Fourteenth, Fifteenth and Nineteenth Amendments are the result of imught campaigns by

supporters of abolition and the expaion of voting rights to all citizens regardless of gender or

race. These campaigns gathered momentum during the Reconstruction Era, when prominent
abolitionist Frederick Douglass argued that African American men had earned the right to vote

by theirsek OS RdzNAyYy 3 GKS / AGAf 2FNJFYR 62YSYyQa NR3
Ida B. Wells organized to promote voting rights for women.

Insider Perspective

Abolitionist and Suffragist Charlotte Forten Grimkeé

More than a century before Amanda Gorman wexithe country with her inspirational poem

at the 2021 inauguration of President Joe Biden and Vice President Kamala Harris, another
African American woman poet was making a difference in Washington, DC.
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(a) (b)

Figure 2.15 This undated photograph of Chaglétbrten Grimké is thought to have been

GFr1Sy O® mMycnd® 6F0® ! YFEYRI D2NXIFY LINBLI NB&a G2
at the presidential inauguration ceremony on January 20, 2021 (b). (credit a: modification of
"Charlotte Forten Grimké flilby Unknown/Wikimedia Commons, Public Domain; credit b:

modification of "Amanda Gorman" by Navy Petty Officer 1st Class Carlos M. Vazquez Il and
Chairman of the Joint Chiefs of Staff/Wikimedia Commons, Public Domain)

Charlotte Forten was born mRhiladelphia in 1837 to a prominent family of abolitionists. She

later became a teacher and writer, and, in her work, advanced the causes of women's suffrage

and the abolition of slavery. During the Civil War, she taught newly freed ensalved people in

Souh Carolina and later moved to Washington, DC, where she taught secondary school, wrote
poetry, and participated in social movements related to race and gender, including helping
SadlrotAakK GKS blraAz2ylrf ! 2aa20Al GA2yght2ofvote. 2 f 2 NER
In 1878, she married Francis J. Grimké, the nephew of famed abolitionists Sarah and Angelina
Grimké. Today, her longtime home in the Dupont Circle neighborhood of Washington is on the
National Register of Historic Placés.

Y2y 3 KSNJ YlIyeé LlJzofAOFiA2ya Ad (GKS AyaLIANI GA?Z2
Romantic poet William Wordsworth, one of her favorite authors.

Poet of the serenerad thoughtful lay!
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Food for its cravings in the stirring songs,

The thrilling strains of more impassioned bards;

Or, eager for fresh joys, culls with deligh

¢tKS FTEt26SNR GKIFG oft22Y Ay TFlyoOeQa FFANER NBI
We may not prize the mild and steadfast ray

That streams from thy pure soul in tranquil song

But, in our riper years, when through the heat

And burden of the day we struggle on,
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Breasting the stream upon wise shores we dreamed,
Weary of all the turmoil and the din
Which drowns the finer voices of the soul,
2S {dzNy G2 GKSSST GNHzS LINASad 2F bl GdzNBQa T
And find the rest our fainting spirits need,
The calm, more ardent singers cannot give;
As in the glaréntense of tropic days,
Df I Rfte@ ¢S GdzNy FNRY GKS adzyQa NI RAFYyO 06StYa
YR ANI GSFdzf KIFAfL FFANI [dzyl Qa GSYRSNJI f AIKGP
Both Charlotte Forten Grimké aAananda Gorman used their voices through poetry to give
hope to a nation during challenging times. What other challenging times has the U.S. faced and
who were the voices of hope that lifted us up?

The Thirteenth, Fourteenth, and Fifteenth Amendments, iedifat the end of the Civil War,
changed the lives of African Americans who had been held in slavery. The Thirteenth
Amendment abolished slavery in the United States. The Fourteenth Amendment granted
citizenship to African Americans and equal protectiodemthe law regardless of race or color.

It also prohibited states from depriving their residents of life, liberty, or property without a legal
proceeding. Over the years, the Fourteenth Amendment has been used to require states to
protect most of the saméederal freedoms granted by the Bill of Rights.

The Fifteenth and Nineteenth Amendments extended the right to vote. The Constitution had
given states the power to set voting requirements, but the states had used this authority to
deny women the right to ete. Most states before the 1830s had also used this authority to
deny suffrage to propertyess men and often to African American men as well. When states
began to change property requirements for voters in the 1830s, many that had allowed free,
property-owning African American men to vote restricted the suffrage to White men. The
Fifteenth Amendment gave men the right to vote regardless of race or color, but women were
still prohibited from voting in most states. After many years of campaigns for suffasge

shown inFigure 2.16the Nineteenth Amendment finally gave women the right to vote in 1920.

Subsequent amendments further extended the suffrage. The TwEhigd Amendment (1961)
allowed residents of Wémsngton, DC to vote for the president. The Twektyurth Amendment
(1964) abolished the use of poll taxes. Many southern states had used a poll tax, a tax placed on
voting, to prevent poor African Americans from voting. Thus, the states could circumwent th
Fifteenth Amendment; they argued that they were denying African American men and women
the right to vote not because of their race but because of their inability to pay the tax. The last
great extension of the suffrage occurred in 1971 in the midst efMletnam War. The Twenty

Sixth Amendment reduced the voting age from twentye to eighteen. Many people had
complained that the young men who were fighting in Vietnam should have the right to vote for
or against those making decisions that might litgratlean life or death for them. Many other
amendments have been proposed over the years, including an amendment to guarantee equal
rights to women, but all have failed.
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HEADQUARTERS.
MEN OF OHIO!

GIVE THE WOMEN A SQUARE DEAL
Vote For Amendment N223 On September 3~1912.

Figure 2.16 Suffragists encourage Ohio men to support votes for women. Before the
Nineteenth Amendment was added to the Constitution in 1920, there were only a few western
states such as Wyoming in which women had the right to vote. These women seem to be
attracting a primarily female audience to hear their cause.

Get Connected!

Guaranteing Your First Amendment Rights

The liberties of U.S. citizens are protected by the Bill of Rights, but potential or perceived
threats to these freedoms arise constantly. This is especially true regarding First Amendment
rights. Read about some of thedaréats at theAmerican Civil Liberties Union (ACiepsite

and let people know how you feel about these issues.

What issue regarding First Amendment protections causes you the most concern?
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Fgure 3.1 Your first encounter with differences across states may have come from visiting
relatives or going on a crossuntry trip with your parents during vacation. The distinct
postcard images of different states that come to your mind are symbbkaererican

federalism. (credit: modification of work by Boston Public Library)

Introduction

Federalism figures prominently in the U.S. political system. Specifically, the federal design
spelled out in the Constitution divides powers between two levelsosEgiment the states

and the federal governmentand creates a mechanism for them to check and balance one
another. As an institutional design, federalism both safeguards state interests and creates a
strong union led by a capable central government. Anaeriederalism also seeks to balance

the forces of decentralization and centralization. We see decentralization when we cross state
lines and encounter different taxation levels, welfare eligibility requirements, and voting
regulations. Centralization is pprent in the fact that the federal government is the only entity
permitted to print money, to challenge the legality of state laws, or to employ money grants
and mandates to shape state actions. Colorful billboards with simple messages may greet us at
state borders Figure 3.}, but behind them lies a complex and evolving federal design that has
structured relationships between states and the federal government since the late 1700s.

What specific powers anasponsibilities are granted to the federal and state governments?
How does our process of government keep these separate governing entities in balance? To
answer these questions and more, this chapter traces the origins, evolution, and functioning of
the American system of federalism, as well as its advantages and disadvantages for citizens.

3.1 The Division of Powers

Learning Objectives

By the end of this section, you will be able to:
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w Explain the concept of federalism
w Discuss theonstitutional logic of federalism
w Identify the powers and responsibilities of federal, state, and local governments

Modern democracies divide governmental power in two general ways; some, like the United
States, use a combination of both structures. Ting& itnd more common mechanism shares
power among three branches of governmerthe legislature, the executive, and the judiciary.
The second, federalism, apportions power between two levels of government: national and
subnational. In the United States, therm federal governmentefers to the government at the
national level, while the ternstatesmeans governments at the subnational level.

FEDERALISM DEFINED AND CONTRASTED

Federalism is an institutional arrangement that creates two relatively autononewets| of
government, each possessing the capacity to act directly on behalf of the people with the
authority granted to it by the national constitutionAlthodzZa K G 2 R @ Qa4 FSRSNJ f
design, five structural characteristics are common to the United States and other federal
systems around the world, including Germany and Mexico.

First, all federal systems establish two levels of government, with leotid being elected by

the people and each level assigned different functions. The national government is responsible
for handling matters that affect the country as a whole, for example, defending the nation
against foreign threats and promoting natioredonomic prosperity. Subnational, or state
governments, are responsible for matters that lie within their regions, which include ensuring
the welkbeing of their people by administering education, health care, public safety, and other
public services. Byefinition, a system like this requires that different levels of government
cooperate, because the institutions at each level form an interacting network. In the U.S.
federal system, all national matters are handled by the federal government, which iy tbé b
president and members of Congress, all of whom are elected by voters across the country. All
matters at the subnational level are the responsibility of the fifty states, each headed by an
elected governor and legislature. Thus, there is a separatidanctions between the federal

and state governments, and voters choose the leader at eachievel.

The second characteristic common to all federal systerasustten national constitution that
cannot be changed without the substantial consent of subnational governments. In the
American federal system, the twengeven amendments added to the Constitution since its
adoption were the result of an arduous prasethat required approval by twihirds of both
houses of Congress and thrémurths of the states. The main advantage of this supermajority
requirement is that no changes to the Constitution can occur unless there is broad support
within Congress and amgrstates. The potential drawback is that numerous national
amendment initiatives such as the Equal Rights Amendment (ERA), which aims to guarantee
equal rights regardless of sexave failed because they cannot garner sufficient consent
among members of Cgmness or, in the case of the ERA, the states. The ERA appeared to gain
new life in 2020 as a thirtgighth state (Virginia) formally voted to ratify the amendment.
Although the amendment's original ratification deadline was in 1982, the U.S. House of
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Representatives has passed legislation to extend the deadline; however, the Senate has not
taken up the measureé.

Third, the constitutions of countries with fedesystems formally allocate legislative, judicial,

and executive authority to the two levels of government in such a way as to ensure each level
some degree of autonomy from the other. Under the U.S. Constitution, the president assumes
executive power, Comgss exercises legislative powers, and the federal courts (e.g., U.S. district
courts, appellate courts, and the Supreme Court) assume judicial powers. In each of the fifty
states, a governor assumes executive authority, a state legislature makes lavesatedvel

courts (e.g., trial courts, intermediate appellate courts, and supreme courts) possess judicial
authority.

While each level of government is somewhat independent of the others, a great deal of

interaction occurs among them. In fact, the alyildf the federal and state governments to

achieve their objectives often depends on the cooperation of the other level of government.

C2NJ SEFYLX S GKS TSRSNIf 3I20SNYYSyidiQa STT2NIa
the involvement of law enforceemt agents working at local and state levels. On the other

hand, the ability of states to provide their residents with public education and health care is
SYKFEyOSR o6& (GKS FTSRSNIf 3I20SNYYSyiQa FTAYlFYyOAl

Another common characteristic of federatisaround the world is that national courts

commonly resolve disputes between levels and departments of government. In the United

States, conflicts between states and the federal government are adjudicated by federal courts,

with the U.S. Supreme Court bgithe final arbiter. The resolution of such disputes can

preserve the autonomy of one level of government, as illustrated recently when the Supreme

/ 2dzNI Nz SR GKIG adlrasSa Olyy2id AYGSNFSNBE 640K
immigration? In other instances, a Supreme Court ruling can erode that autonomy, as

demonstrated in the 1940s when, United States v. Wrightwood Dairy Citne Court enabled

the federal government to regulate commercial activities that occurred within states, a function
previously handled exclusively by the states.

Finally, subn@gonal governments are always represented in the upper house of the national
legislature, enabling regional interests to influence national lawmakinghe American

federal system, the U.S. Senate functions as a territorial body by representing the fifty states:
Each state elects two senators to ensure equal representation regardless of state population
differences. Thus, federal laws are shaped in part btesnhterests, which senators convey to
the federal policymaking process.

Link to Learning
The governmental design of the United States is unusual; most countries do not have a federal
structure. Aside from the United Statesyw many other countriehave a federal system?

Division of power can also occur via a unitary structure or confederafioniie 3.2. In

contrast to federalism, a unitary system mak&ubnational governments dependent on the

national government, where significant authority is concentrated. Before the late 1990s, the
'YAGSR YAYIR2YQa dzyAlGFNEB aeadasSy gl a OSyaNY Al
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held the most important lever of power. Since then, power has been gradually decentralized
through a process of devolution, leading to the creation of regional governments in Scotland,
Wales, and Northern Ireland as well as the delegation of specific responsibilities to them. Other
democratic countries with unitary systems, such as France, Japan, and Sweden, have followed a
similar path of decentralization.

Unitary System

National
Government

|

States

Authority is concentrated in
the central government.

Japan, Sweden

States

Federation Confederation
People States
National National
Government Government

Examples: United Kingdom,

Authority is divided between
central and state governments
and is derived from the people.

Examples: Canada, India, United
States under the Constitution

Authority is concentrated
in states.

Example: United States under
the Articles of Confederation

Figure 3.2 There are three general systems of governmenitary systems, federations, and
confederations each of which allcates power differently.

Ly | O2yFSRSNIGAZ2YZ

FEDERALISM AND THE CONSTITUTION

Fdzi K2NAG&é Aa RSOSYydNY Al S
depends on the consent of the subnational governments. Under the Articles of Confederation

(the first constitution of the United States}tases were sovereign and powerful while the

national government was subordinate and weak. Because states were reluctant to give up any

of their power, the national government lacked authority in the face of challenges such as

servicing the war debt, endirgpmmercial disputes among states, negotiating trade

agreements with other countries, and addressing popular uprisings that were sweeping the

country. As the brief American experience with confederation clearly shows, the main

drawback with this system @fovernment is that it maximizes regional selfe at the expense

of effective national governance.

The Constitution contains several provisions that direct the functioning of U.S. federalism.
Some delineate the scope of mamal and state power, while others restrict it. The remaining
provisions shape relationships among the states and between the states and the federal

government.
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The enumerated powers of the national legislature are found in Article I, Section 8. These

powers define the jurisdictional boundaries within which the federal government has authority.

In seeking not to replay the problems that plagued the young country under the Articles of

I 2y FSRSNI GA2yS GKS [/ 2yadaiddziA2yshiterBiddd %S NER 3 NI
authority over national and foreign affairs. To provide for the general welfare of the populace,

it can tax, borrow money, regulate interstate and foreign commerce, and protect property

rights, for example. To provide for the common dede of the people, the federal government

can raise and support armies and declare war. Furthermore, national integration and unity are
F2AGSNBR 6AGK (KS 3F20SNYyYSyidiQa LRsSNE 20SN (K
services, and other responsils.

The last clause of Article I, Section 8, commonly referred to as the elastic clause or the
necessary and propercladzse Sy 6f Sa /2y 3aINBaa ad2 YIS &t [
LINE LISNJ F2NJ OF NNBAYy 3¢ 2dzi AdGa O2yadAaddziazyl f N
the policy areas in which the national government has authority, the elastic clause altows it

create the legal means to fulfill those responsibilities. However, the egreted construction of

this clause has enabled the national government to expand its authority beyond what is

specified in the Constitution, a development also motivated byetkigansive interpretation of

the commerce clausayhich empowers the federal government to regulate interstate economic
transactions.

The powers of the state governments were never listed in the original Constitution. The

consensus among the framers wasttstates would retain any powers not prohibited by the
Constitution or delegated to the national governmeértiowever, when it came time to ratify

the Constitdion, a number of states requested that an amendment be added explicitly

identifying the reserved powers of the states. What these Awetileralists sought was further
Fa3adzNF yOS GKFG GKS yFraGA2yFE 32FSNYYSywourla OI LI
be restricted, which the first ten amendments (Bill of Rights) provided. The Tenth Amendment
FFFANNE GKS adliSaQ NBASNWSR LRoSNARAY G¢KS LI2g
Constitution, nor prohibited by it to the States, are reservedh® States respectively, or to the

LIS2 L) Sdé LYRSSRXZ a4l 4SS O2yadaiddzianzya KFER O0Af €
source for the first ten amendments to the Constitution.

{2YS 2F (GKS adldSaqQ NBaSNDSR stati2dorSadphowents y 2 2
For example, since the 1940s, the federal government has also engaged in administering health,
safety, income security, education, and welfare to state residents. The boundary between

intrastate and interstate commerce has becomdafinable as a result of broad interpretation

of the commerce clause. Shared and overlapping powers have become an integral part of
contemporary U.S. federalism. These concurrent powers range from taxing, borrowing, and

making and enforcing laws to estaling court systems-(gure 3.38
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Federal Government State Government

Enumerated Powers Concurrent Powers Reserved Powers
» Coin money * Levy and collect taxes » Regulate intrastate commerce
* Regulate interstate and * Borrow money * Conduct elections
foreign commerce * Make and enforce laws + Provide for public health, safety,
» Conduct foreign affairs « Establish courts welfare, and morals
» Establish rules of naturalization * Charter banks and » Establish local governments
* Punish counterfeiting corporations * Maintain militia (National Guard)
» Establish copyright/patent laws » Take property for public + Ratify amendments to the
* Regulate postal system purpose with just Constitution
» Establish courts inferior to compensation (eminent
Supreme Court domain) Powers Denied

» Declare war

* Raise and support armies

» Make all laws “necessary and
proper” to carry out responsibilities

» Tax imports and exports

» Coin money

» Enter into treaties

» Impair obligation of contracts

» Abridge the privileges or
immunities of citizens or deny due

» Tax state exports process and equal protection of

» Change state boundaries the laws

» Violate the Bill of Rights

Powers Denied

Figure 3.3 Constitutional powers and responsibilitiesdaneled between the U.S. federal and
state governments. The two levels of government also share concurrent powers.

Article I, Sections 9 and 10, along with several constitutional amendments, lay out the

restrictions on federal and state authority. The mosportant restriction Section 9 places on

the national government prevents measures that cause the deprivation of personal liberty.
Specifically, the government cannot suspend the writ of habeas corpus, which enables

someone in custody to petition ajudge2 RSUSNNXAYS 6KSOGKSNJ GKIF G LISN.
pass a bill of attainder, a legislative action declaring someone guilty without a trial; or enact an

ex post facto law, which criminalizes an act retroactively. The Bill of Rights affirms and expands

these constitutional restrictions, ensuring that the government cannot encroach on personal
freedoms.

The states are also constrained by the Constitution. Article I, Section 10, prohibits the states

from entering into treaties with other countries, coiningoney, and levying taxes on imports

and exports. Like the federal government, the states cannot violate personal freedoms by

suspending the writ of habeas corpus, passing bills of attainder, or enacting ex post facto laws.
Furthermore, the Fourteenth Ame&iment, ratified in 1868, prohibits the states from denying

citizens the rights to which they are entitled by the Constitution, due process of law, or the

equal protection of the laws. Lastly, three civil rights amendmenite Fifteenth, Nineteenth,

and Twarty-Sixtt LINB @Sy & 020K GKS aidlisSa FyR GKS FSRSN
right to vote based on race, sex, and age. This topic remains controversial because states have

not always ensured equal protection.
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The supremacy clause in Article Vit Constitution regulates relationships between the
federal and state governments by declaring that the Constitution and federal law are the
supreme law of the land. This means that if a state law clashes with a federal law found to be
within the nationd 3I2 GSNYYSy (i1 Qa O2yaidAddziAzzyl f | dziK2NA{
of the supremacy clause is not to subordinate the states to the federal government; rather, it
affirms that one body of laws binds the country. In fact, all national and statergment

officials are bound by oath to uphold the Constitution regardless of the offices they hold. Yet
enforcement is not always that simple. In the case of marijuana use, which the federal
government defines to be illegal, thirgix states and the Distt of Columbia have

nevertheless established medical marijuana laws, others have decriminalized its recreational
use, and fifteen states have completely legalized it. The federal government could act in this
area if it wanted to. For example, in additiomthe legalization issue, there is the question of
how to treat the money from marijuana sales, which the national government designates as
drug money and regulates under laws regarding its deposit in banks.

Various constitutional provisions govern stdtestate relations. Article IV, Section 1, referred

to as the full faith and credit clause or thkemity clauserequires the states to accept court
RSOAAA2Y AT Lzt A0 OGax FyR O2yiGNXOla 2F 20KS
license $sued in one state is valid in any other state. The movement for marriage equality has

put the full faith and credit clause to the test in recent decades. In ligBaehr v. Lewina

Mpdpo NIz Ayd Ay gKAOK (GKS | | ¢ Abanof siamddek YS / 2 dzNJi
marriage was unconstitutional, a number of states became worried that they would be required

to recognize those marriage certificaté$o addess this concern, Congress passed and

President Clinton signed the Defense of Marriage Act (DOMA) in 1996. The law declared that

Gb2 adFraS 62NJ 20KSNJ LREAOGAOFE AdzoRAGAEAAZ2Y GAl
between persons of the same sexen if the marriage was concluded or recognized in another
aGraSoég ¢KS g | faz2 odeNbdés. TSRSNIt o0SySTAla

DOMA clearly made the topic a state matter. It denoted a choice for states, which led many
states to take up the policy issué¢ marriage equality. Scores of states considered legislation
and ballot initiatives on the question. The federal courts took up the issue with zeal after the
U.S. Supreme Court nited States v. Windsestruck down the part of DOMA that outlawed
federalbenefits That move was followed by upwards of forty federal court decisions that
upheld marriage equality in particular states. In 2014, the Supreme Ceaided not to hear
several key case appeals from a variety of states, all of which were brought by opponents of
marriage equality who had lost in the federal courts. The outcome of not hearing these cases
was that federal court decisions in four states eeaffirmed, which, when added to other

states in the same federal circuit districts, brought the total number of states permitting-same
sex marriage to thirty! Then, in 2015, th©bergefell v. Hodgesase had a sweeping effect
when the Supreme Court clearly identified a constitutional right to marriage based on the
Fourteenth Amendment?

The privileges and immunities clause of Article IV asserts that states are prohibited from
discriminating against outf-staters by denying them such guarantees as access to courts, legal
protection, property rights, and travel tgs. The clause has not been interpreted to mean
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there cannot beanydifference in the way a state treats residents and wiesidents. For

example, individuals cannot vote in a state in which they do not reside, tuition at state
universities is higher fasut-of-state residents, and in some cases individuals who have recently
become residents of a state must wait a certain amount of time to be eligible for social welfare
benefits. Another constitutional provision prohibits states from establishing tradeicgens

on goods produced in other states. However, a state can tasobstate goods sold within its
borders as long as stateade goods are taxed at the same level.

THE DISTRIBUTION OF FINANCES

Federal, state, and local governments depend on diffesenirces of revenue to finance their
annual expenditures. In 2014, total revenue (or receipts) reached $3.2 trillion for the federal
government, $1.7 trillion for the states, and $1.2 trillion for local governméhtsvo important
developments have fundamentally changed the allocation of revenue since the early 1900s.
First, the ratification of the Sixteenth Amendment in 1913 authorized Congress to impose
income taxes without apportioning it among the states on the basis of population, a
burdensome provision that Article I, Section 9, had imposed on the national goverrfnent.

2 A0K GKAAa OKIy3aSs (KS FTSRSNYXf 3I208SNYYSyidQa
so did its ability to spend.

The second development regulates federal grants, that is, transfers of federal money to state
and local governments. Thesransfers, which do not have to be repaid, are designed to
support the activities of the recipient governments, but also to encourage them to pursue
federal policy objectives they might not otherwise adopt. The expansion of the federal

32 @S NY Y S ying gbiver BakEhgbRd it to transfer more grant money to lower
government levels, which has accounted for an increasing share of their total re¥enue.

The souces of revenue for federal, state, and local governments are detailEdjinme 3.4

Although the data reflect 2020 results, the patterns we see in the figure give us a good idea of
how governments have furedl their activities in recent years. For the federal government, 47
percent of 2020 revenue came from individual income taxes and 38 percent from payroll taxes,
which combine Social Security tax and Medicare tax.
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Federal Government Revenue
Sources, 2020

Excise taxes 3%

State Government Revenue
Sources, 2018

Other 21%

Other 6%
Corporate taxes 6%

Service charges 15%

Individual
mcomEYV Taxes 39%
e atn Payroll taxes Federal
38% support 25%
Share of state taxes
Property tax 2%

Sales tax 47%
Individual income tax 38%

Local Government Revenue
Sources, 2018

Share of local taxes
Property tax 72%

Sales tax 18%

Individual income tax 5%

Other 13%

Service charges 20%
Taxes 37%

Federal and
state support
30%

Sources: Congressional Budget Office; Office of Management and Budget. “Revenues, by Major Source, Since 1962.” The Budget and Economic Outlook:
2021 to 2031. February 2021. Office of Management and Budget, Table 2.2: “Percent Composition of Receipts by Source, 1934-2025.” whitehouse.gov.
2021. U.S. Census Bureau. “Table 1: State and Local Government Finances by Level of Government and by State, 2018." 2018 Annual Surveys of State
and Local Governments. 2018.

Figure 3.4 As these charts indicaggldral, state, and local governments raise revenue from
different sources.

For state governments, 39 percent of revenue came from taxes, while 25 percent consisted of
federal support. Sales taxwhich includes taxes on purchased food, clothing, alcohol,
amusements, insurance, motor fuels, tobacco products, and public utilities, for example
accounted for about 47 percent of total tax revenue, and individual income taxes represented
roughly 38 percent. Revenue from service charges (e.g., tuition revenue fibhie pniversities

and fees for hospitatelated services) accounted for 15 percent.

The tax structure of states varies. Alaska, Florida, Nevada, South Dakota, Texas, Washington,
and Wyoming do not have individual income taxes. Yet, such decisions omteseitect a
classic tradeoff, as each state government must collect some mix of revenue in order to fund
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their chosen public services. These states find revenue through higher property taxes and

through tax revenues related to tourisrRigure 3.5llustrates yet another difference: Fuel tax

as a percentage of total tax revenue is much higher in South Dakota and West Virginia than in
Alaska and Hawaii. However, most states have done little to prevent the arotibe fuel

GFEQa &KINB 2F GKSANI G2GFt GFE NB@OSydzS 0Si6SS
dark blue dots for 2010 are to tHeft of the light blue numbers for 2007). Fuel tax revenue is

typically used to finance state highway transporbat projects, although some states do use it

to fund nontransportation projects.
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Percent of Each State's Tax Revenue Coming from Fuel Taxes in 2007 and 2019
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Figure 3.5 The fuel tax as a percentage of tax revenue varies greatly across states.

The most important sources of revenue for local governments in 2018 were taxeglfadd

state grants, and service charges. For local governments the property tax, a levy on residential
and commercial real estate, was the most important source of tax revenue, accounting for
about 72 percent of the total. Federal and state grants actedifor 30 percent of local
government revenue. Charges for hospitalated services, sewage and selvdste
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management, public city university tuition, and airport services are important sources of
general revenue for local governments.

Intergovernmentagrants are important sources of revenue for both state and local
governments. When economic times are good, such grants help states, cities, municipalities,
and townships carry out their regular functions. However, during hard economic times, such as
the Great Recession of 202009, intergovernmental transfers provide muokeded fiscal

relief as the revenue streams of state and local governments dry up. During the Great
Recession, tax receipts dropped as business activities slowed, consumer spendpepdeom
family incomes decreased due to layoffs or whdur reductions. To offset the adverse effects

of the recession on the states and local governments, federal grants increased by roughly 33
percent during this period®

The COVIR9 pandemic of 2022021 ushered in a massive mobilization of activity and
coordination at and between various levels of U.S. government in the hope of defeating the
deadlyvirus that overwhelmed hospitals and led to nearly 600,000 deaths nationwide as well as
a bleeding of state and local government jobs. The amount of federal funding to the states
eclipsed the levels provided during the Great Recession. The $1.9 trilliericam Rescue Plan

Act passed by Congress and signed by President Biden included $350 billion in direct aid to
state, local, and tribal government$Furthernore, earlier in the pandemic, the CARES Act,
signed by President Trump, established the $150 billion Coronavirus Relief Fund to aid these
same governments. Many other federal funding flows occurred outside these two packages,
including support for vaccinamns and the vaccine rollout across the natién.

How are the revenues generated by our tax dollars, fees we pay to use public services and
obtain licenses, ahmonies from other sources put to use by the different levels of

government? A good starting point to gain insight on this question as it relates to the federal
government is Article 1, Section 8, of the Constitution. Recall, for instance, that thetGuoorsti
assigns the federal government various powers that allow it to affect the nation as a whole. A
look at the federal budget in 201gigure 3. shows that the three largest spending categories
were Sociaf SOdzNA G& own LISNOSyd 2F GKS G201t 0dzR3ISG
Insurance Program, and marketplace subsidies under the Affordable Care Act (24 percent); and
defense and international security assistance (18 percent). The rest wasdlamdong

categories such as safety net programs (11 percent), including the Earned Income Tax Credit
and Child Tax Credit, unemployment insurance, food stamps, and othentmme assistance
programs; interest on federal debt (7 percent); benefits fordiead retirees and veterans (8

percent); and transportation infrastructure (3 percef)it is clear from the 2019 federal

budget that providing for the genefravelfare and national defense consumes much of the

32 S NY Y Sy Qrint justiisirévezbBDobt3also its administrative capacity and labor
power.
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Federal Budget, 2019

Non-defense

programs 15.0%
Defense

15.3% Interest
payments
8.5%
Social Security 22.7% £ Other 14.6%
Medicare and
Medicaid 23.9%

Source: Congressional Budget Office. “The Federal Budget in 2019 An Infographic.”
April 15, 2020.

Figure 3.6 Approximately twthirds of the federal budget is spent in just three categories:
SocialSecurity, health care and health insurance programs, and defense.

Figure 3.compares recent spending activities of local and state governments. Educational
expenditures constitute a major category for botrowtver, whereas the states spend
comparatively more than local governments on university education, local governments spend
even more on elementary and secondary education. That said, nationwide, state funding for
public higher education has declined ageacentage of university revenues; this is primarily
because states have taken in lower amounts of sales taxes as internet commerce has increased.
Local governments allocate more funds to police protection, fire protection, housing and
community developmety and public utilities such as water, sewage, and electricity. And while
state governments allocate comparatively more funds to public welfare programs, such as
health care, income support, and highways, both local and state governments spend roughly
simiar amounts on judicial and legal services and correctional services.
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State and Local Government Expenditures, 2018
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Source: U.S. Census Bureau. “Table 1: State and Local Government Finances by Level of Government and by State, 2018."
2018 Annual Surveys of State and Local Governments. 2018.

Figure 3.7 This list includes some of the largest expenditure items for state and local
governments.

3.2 The Evolution of American Federalism
Learning Objectives
By the end othis section, you will be able to:

w Describe how federalism has evolved in the United States
w Compare different conceptions of federalism

The Constitution sketches a federal framework that aims to balance the forces of decentralized

and centralized governaeadn general terms; it does not flesh out standard operating

procedures that say precisely how the states and federal governments are to handle all policy
contingencies imaginable. Therefore, officials at the state and national levels have had some

roomtoY |l ySdz&SNJ a G(GKS& 2LISNYGS gA0GKAY GKS
changes in the configuration of federalism over time, changes corresponding to different
historical phases that capture distinct balances between state and federal aythorit
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THE STRUGGLE BETWEEN NATIONAL POWER AND STATE POWER

l'a DS2NHS 21 aKAy3ad2yQa aSONBGFNE 2F GKS GNBI a
championed legislative efforts to create a publicly chartered bank. For Hamilton, the
establishment ofthe Bank af KS | yAGSR {GFGSa g1 a Fdzfte GAGKA,
hoped the bank would foster economic development, print and circulate paper money, and

LINE OARS f2Flya G2 (GKS 3F208SNYYSyilio ! fiK2dzZ3K ¢K?2
staunchly@JLJl2 a SR 1 I YAf G2y Qa LYy 2y GKS O2yaidAaiddzia:
had no authority to create such an instrument, Hamilton managed to convince the reluctant

president to sign the legislatiof.

2 KSy (KS o0l y1l1Qa OKLF NI SN SE L¥Re8BHRcarss grevailgdinm = WS T ¥
blocking its renewal. However, the fiscal hardships that plagued the government during the
War of 1812, coupled with KS  FNJ IAt AGe 2F GKS O2dzyiNEQa FAY
and thenpresident James Madison to create the Second Bank of the United States in 1816.

Many states rejected the Second Bank, arguing that the national government was infringing
uponthea G 1SaQ O2yadAddziAzylf 2dzZNAARAOQGAZ2Y D

A political showdown between Maryland and the national government emerged when James
McCulloch, an agent for the Baltimore branch of the Second Bank, refused to pay a tax that
Maryland had imposed on all owff-state dartered banks. The standoff raised two

constitutional questions: Did Congress have the authority to charter a national bank? Were

states allowed to tax federal property? McCulloch v. MarylandChief Justice John Marshall

(Figure 3.3 argued that Congress could create a national bank even though the Constitution did

not expressly authorize # Under the necesss and proper clause of Article |, Section 8, the

{ dzZLINBYS / 2dz2NI FaaSNISR GKIFIG /2y3aNBaa O2dzZ R Sa
Fdzf FAEE GaGKS € SIAGAYIGS SyRa¢ 2F (GKS /2yaidiidz
instrument that enaled the national government to carry out several of its enumerated

powers, such as regulating interstate commerce, collecting taxes, and borrowing money.

Figure 3.8 Chief Justice John Marshall, shown here in a portrait by Henry Inman, was best
known fa the principle of judicial review establishedMarbury v. Madisor{1803), which
reinforced the influence and independence of the judiciary branch of the U.S. government.

This ruling established the doctrine of implied powers, granting Congress a vast 6
discretionary power to achieve its constitutional responsibilities. The Supreme Court also sided
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with the federal government on the issue of whether states could tax federal property. Under

the supremacy clause of Article VI, legitimate nationasl&rump conflicting state laws. As the

O2dzNII 20 ASNIWSR>X aGKS 3I20SNYYSyYyid 2F GKS ! yA2ys>
its sphere of action and its laws, when made in pursuance of the constitution, form the

adzLINBYS 1 g 2F GXSH QUG NWROPEGRFIINBEIR R/ GA2Y I  &dz
G2 GFIE Aa GKS LI26SN (2 RSadNRedé ¢KAa asSO2yR
supremacy, which prohibits states from meddling in the lawful activities of the national

government.

Definingthe scope of national power was the subject of another landmark Supreme Court

decision in 1824. Isibbons v. Ogdenhe court had to interpret the commerce clause of Article

I, Section 8; specifically, it had to determine whether the federal governmaatime sole

authority to regulate the licensing of steamboats operating between New York and New

Jersey?? Aaron Ogden, who had obtained an exclusive licerm® New York State to operate

steamboat ferries between New York City and New Jersey, sued Thomas Gibbons, who was
operating ferries along the same route under a coasting license issued by the federal

government. Gibbons lost in New York state courts gopkaled. Chief Justice Marshall

delivered a twepart ruling in favor of Gibbons that strengthened the power of the national
32OSNYYSYylGd CANBOGZI AYGSNRGIGS O2YYSNDOS 41 a Ay
AYOGSNO2dzNESE | Y2y 3 & (tb iedukats navigatinmd Secdnd, Bedahs¢ the /| 2 y 3
federal Licensing Act of 1793, which regulated coastal commerce, was a constitutional exercise

2T [/ 2y3INBaEaQa ldziK2aNRAGe dzy RSN 4KS O2YYSNOS Of
licensemonopoly law thathad granted Ogden an exclusive steamboat operating license. As

al NAKIff LR2AYGSR 2dzi> aGKS FOGa 2F bSé ,2N] Y

Various statesailed against the nationalization of power that had been going on since the late
1700s. When President John Adams signed the Sedition Act in 1798, which made it a crime to
speak openly against the government, the Kentucky and Virginia legislatures passkidions
declaring the act null on the grounds that they retained the discretion to follow national laws.
In effect, these resolutions articulated the legal reasoning underpinning the doctrine of
nullificationt that states had the right to reject nati@hlaws they deemed unconstitution#.

Il ydzZf t AFAOIFI GA2Yy ONRAAA SYSNHSR Ay (UKS wmyona 2
and 1832. Led by Johm @ K2 dzy > t NBAARSY(d WK OlazyQa @AOS LINI
tariffs on imported goods benefited northern manufacturing interests while disadvantaging

economies in the South. South Carolina passed an Ordinance of Nullification declaring both

tariff acts null and void and threatened to leave the Union. The federal government responded

by enacting the Force Bill in 1833, authorizing President Jackson to use military force against

states that challenged federal tariff laws. The prospect of miligatyon coupled with the

passage of the Compromise Tariff Act of 1833 (which lowered tariffs over time) led South

Carolina to back off, ending the nullification crisis.

The ultimate showdown between national and state authority came during the Civil War. Pr
to the conflict, inDred Scott v. Sandfarthe Supreme Court ruled that the national government
lacked the authority to ban slavery in the territori€But the election of President Abraham
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Lincoln in 1860 led eleven southern states to secede from the United States because they
believed the new president would challenge the institution of slavery. What was initially a
conflict to preserve the Union becanaeconflict to end slavery when Lincoln issued the
Emancipation Proclamation in 1863, freeing all enslaved people in the rebellious states. The
defeat of the South had a huge impact on the balance of power between the states and the
national government iwo important ways. First, the Union victory put an end to the right of
states to secede and to challenge legitimate national laws. Second, Congress imposed several
conditions for readmitting former Confederate states into the Union; among them was
ratification of the Fourteenth and Fifteenth Amendments. In sum, after the Civil War the power
balance shifted toward the national government, a movement that had begun several decades
before withMcCulloch v. Marylan@lL819) andGibbons v. Odge(1824).

The perod between 1819 and the 1860s demonstrated that the national government sought to
establish its role within the newly created federal design, which in turn often provoked the

states to resist as they sought to protect their interests. With the exceptigheCivil War, the

Supreme Court settled the power struggles between the states and national government. From

a historical perspective, the national supremacy principle introduced during this period did not

a2 YdzOK Yy I NNRg GKS &alauth&ity 8s resttcethel engrdachMenyoa G A G dzi
national powers®

DUAL FEDERALISM

The late 1870s ushered in a new phase in the evolution of U.S. federalism. Under dual
federalism, the states and national government exercise exclusive authority in distinctly
delineated spheres of jurisdiction. Like the layers of a cake, the levels efrgoent do not

blend with one another but rather are clearly defined. Two factors contributed to the
emergence of this conception of federalism. First, several Supreme Court rulings blocked
attempts by both state and federal governments to step outsidertheisdictional boundaries.
Second, the prevailing economic philosophy at the time loathed government interference in the
process of industrial development.

Industrialization changed the socioeconomic landscape of the United States. One of its adverse
effects was the concentration of market power. Because there was no national regulatory
supervision to ensure fairness in market practices, collusive behavior among powerful firms
emerged in several industrié$To curtail widespread anticompetitive practices in the railroad
industry, Congress passed the Interstate Commerce Act in 1887, which created the Interstate
Commerce Commission. Three years later, natioegililatory capacity was broadened by the
Sherman Antitrust Act of 1890, which made it illegal to monopolize or attempt to monopolize
and conspire in restraining commerdedure 3.9. In the early stages afidustrial capitalism,
federal regulations were focused for the most part on promoting market competition rather
than on addressing the social dislocations resulting from market operations, something the
government began to tackle in the 1938s.
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CICAGIE TAXE TT1 WHY DORA T IT STAY SOWN WHEN 1Mt 0y

“WILL YOU WALK INTO MY PARLOR?' SAID

(@) (b)

Figure 3.9 Puck a humor magazine published from 1871 to 1918, satirized political issues of

the day such as federal attempts to regulate commerce and prevent mbiop Sa ® & W2 Af £ ¢
g t1 Ayid2 Yé LI NI2NKQ &aFAR GKS AaLIARSNI G2 GKS
GLYGSNRGFGS /2YYSNODS /2YYAaaraz2yé OF LIidzZNRy 3 |
Gt fF3dz2S GF1S AUH 2Keé RZSHOWDHE A aRi IRNI R \0 80 KYS
President William Howard Taft and his attorney general, George W. Wickersham, trying to beat

I dazy2LRfeée¢ Ayild2 adomyYriaairzy ¢gA0GK | adaol fl o

The new federal regulatory regime was dealt a legal blow @aitg existence. In 1895, in

United States v. E. C. Knigtite Supreme Court ruled that the national government lacked the

authority to regulate manufacturing’ The case came about when the government, using its
NB3IdzZ F G2NE LR 66SNI dzy RSNJ 6 KS { KSNXIy 106G GGSY
four sugar refineries, which would give the company a commanding share of the industry.
Distinguishing betwen commerce among states and the production of goods, the court argued
GKFG GKS yEFEGA2ylf F20SNYYSydQa NBIdz | G§2NB | dzi
manufacturing activities fell within the purview of the commerce clause of the Constitution

GKSY aO2YLI N dA@Ste tAG0GES 2F odzaAySaa 2LISNI @
argued.

In the late 1800s, some states attempted to regulate working conditions. For example, New
York State passed the Bakeshop Act in 1897, which prohibétkerp employees from working
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more than sixty hours in a week. lbochner v. New Yqrthe Supreme Court ruled this state

regulation that capped work hours unconstitutional, on the grounds that it violated the due

process clause of the Fourteenth Amendméhin other words, the right to sell and buy labor

Aa | Gt AOSNI & 2F GKS AYRAQGARdIzZ ¢ &l FS3dzr NRSR
governmentalso took up the issue of working conditions, but that case resulted in the same
outcome as in thé.ochnercases?

COOPERATIVE FEDERALISM

The GreaDepression of the 1930s brought economic hardships the nation had never witnessed
before Eigure 3.1) Between 1929 and 1933, the national unemployment rate reached 25
percent, industrial output dropped by Hastock market assets lost more than half their value,
thousands of banks went out of business, and the gross domestic product shrunk-by one
quarter 22 Giventhe magnitude of the economic depression, there was pressure on the national
government to coordinate a robust national response along with the states.

Figure 3.10 A line outside a Chicago soup kitchen in 1931, in the midst of the Great
Depression.KS aA3dy | 0620S NBIFIRA& GCNBS {2dz2Jx /2FFSS>

Cooperative federalism was born of necessity and lasted well into the twentieth century as the
national and state governments each found it beneficial. Under this model, both l&vels

government coordinated their actions to solve national problems, such as the Great Depression

and the civil rights struggle of the following decades. In contrast to dual federalism, it erodes

the jurisdictional boundaries between the states and natiog@ernment, leading to a

blending of layers as in a marble cake. The era of cooperative federalism contributed to the

gradual incursion of national authority into the jurisdictional domain of the states, as well as

the expansion of the national governm@&Q & L2 6 SNJ Ay O2F OdzNNBy i LRt A

The New Deal programs President Franklin D. Roosevelt proposed as a means to tackle the
Great Depression ran afoul dfé dualfederalism mindset of the justices on the Supreme Court
in the 1930s. The court struck down key pillars of the NewD#wd National Industrial
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Recovery Act and the Agricultural Adjustment Act, for example the grounds that the

federal governmentvas operating in matters that were within the purview of the states. The
O2dzNII Q& 20adNHzZOGA2yAal LRAAGAZ2Y AYTFdzNAI SR w2
packing plan that would add one new justice for each one over the age of seventy, thus

allowing the president to make a maximum of six new appointments. Before Congress took

action on the proposal, the Supreme Court began leaning in support of the New Deal as Chief
Justice Charles Evans Hughes and Justice Owen Roberts changed their viesvadisied

In National Labor Relations Board (NLRB) v. Jones and Laughlj# Steglstance, the

Supreme Court ruled the National Labor Relations Act of 1935 constitutional, asserting that
Congress can use its authority under the commerce clause to regulate both manufacturing
activities and labemanagement relabns. The New Deal changed the relationship Americans
had with the national government. Before the Great Depression, the government offered little
in terms of financial aid, social benefits, and economic rights. After the New Deal, it provided
old-age pen®ons (Social Security), unemployment insurance, agricultural subsidies, protections
for organizing in the workplace, and a variety of other public services created during
w22aS0StiQa I RYAYAAUNIGAZ2Y ®

Ly (GKS mMdcndsz t NBAARSY(H HBIVRRYR WRKS a2y RE2 y HREY A:
role in society even more. Medicaid (which provides medical assistance to the indigent),
Medicare (which provides health insurance to the elderly and some people with disabilities),
and school nutrition programs were creat. The Elementary and Secondary Education Act
(1965), the Higher Education Act (1965), and the Head Start preschool program (1965) were
established to expand educational opportunities and equakiyire 311). The Clean Air Act
(1965), the Highway Safety Act (1966), and the Fair Packaging and Labeling Act (1966)
promoted environmental and consumer protection. Finally, laws were passed to promote urban
renewal, public housing development, and affordable hongsin addition to these Great

Society programs, the Civil Rights Act (1964) and the Voting Rights Act (1965) gave the federal
government effective tools to promote civil rights equality across the country.

(b)

Figure 3.11 Lady Bird Johnson, the Fidy Lieeads to students enrolled in Head Start (a) at
the Kemper School in Washington, DC, on March 19, 1966. President Obama visits a Head Start
classroom (b) in Lawrence, Kansas, on January 22, 2015.
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While the era of cooperative federalism witnessed a loe@ng of federal powers in

concurrent and state policy domains, it is also the era of a deepening coordination between the
states and the federal government in Washington. Nowhere is this clearer than with respect to
the social welfare and social insurangrograms created during the New Deal and Great
Society eras, most of which are administered by both state and federal authorities and are
jointly funded. The Social Security Act of 1935, which created federal subsidies fer state
administered programs fahe elderly; people with disabilities; dependent mothers; and
children, gave state and local officials wide discretion over eligibility and benefit levels. The
unemployment insurance program, also created by the Social Security Act, requires states to
provide jobless benefits, but it allows them significant latitude to decide the level of tax to
impose on businesses in order to fund the program as well as the duration and replacement
rate of unemployment benefits. A similar multilevel division of laboregos Medicaid and

/| KAt RNBYQa 135} f 0K Lyadz2NF yoOSo

Thus, the era of cooperative federalism left two lasting attributes on federalism in the United
States. Firsta nationalization of politics emerged as a result of federal legislative activism
aimed at addressing national problems such as marketplace inefficiencies, social and political
inequality, and poverty. The nationalization process expanded the size tddbeal

administrative apparatus and increased the flow of federal grants to state and local authorities,
which have helped offset the financial costs of maintaining a host of New &w&hiGreat
Societyera programs. The second lasting attribute is tleifility that states and local

authorities were given in the implementation of federal social welfare programs. One
consequence of administrative flexibility, however, is that it has led to estade differences in

the levels of benefits and coverage.

NEW FEDERALISM

During the administrations of Presidents Richard Nixon (¢98%4) and Ronald Reagan (1881

1989), attempts were made to reverse the processatonalizatiorr 0 KI & Aa>X (2 NBai:;:
prominence in policy areas into which the federal government had moved in the past. New

federalism is premised on the idea that the decentralization of policies enhances administrative
efficiency, reduces overdlldzo t A O ALISYRAY3IZ YR AYLINROSa LJ2f A
administration, general revenue sharing programs were created that distributed funds to the

state and local governments with minimal restrictions on how the money was spent. The
elecionofRohn f R wSI 3y KSNI}IftRSR G4KS FR@OSyd 2F I aRS
in which the president pledged to return authority to the states according to the Constitution.

In the Omnibus Budget Reconciliation Act of 1981, congressional leaders togather

President Reagan consolidated numerous federal grant programs related to social welfare and
reformulated them in order to give state and local administrators greater discretion in using

federal funds®®

| 26 SOSNE wSFIFyQa GNI O] NBO2NR AYy LINRBY2GAYy3 y
RdzS G2 GKS FIF OG0 GKFIG GKS LINSAARSYGQa RS@2f dzi A
Congress, moderateeRublicans, and interest groups, preventing him from making further

advances on that front. For example, his efforts to completely devolve Aid to Families With
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Dependent Children (a New Desia program) and food stamps (a Great Socegty program)

to the states were rejected by members of Congress, who feared states would underfund both
LINE AN YA YR 08 YSYOSNBR 2F (UKS DblidAz2ylt D2@S
would be too costly for states. Reagan terminated general revenue sharing 69198

Several Supreme Court rulings also promoted new federalism by hemming in the scope of the
YIEGA2y Lt FI28SNYYSydQa LR ¢S NIe. Forekd® el ibritdde dzy RS N.
States v. Lopezhe court struck down the GuRree School Zones Act of 1990, which banned

gun possession in school zor#é#t argued that the regulation in question did not
GadzoadlryiaAarogsSte FFSOG AYyidSNEROIl (hear pefod iGHD S de ¢
the court had used a broad interpretation of the commerce clause that by the 1960s allowed it

to regulate numerous loal commercial activitie®.

However, many would say that the years since the 9/11 attacks have swung the pendulum back
in the direction of central federal pasv. The creation of the Department of Homeland Security
federalized disaster response power in Washington, and the Transportation Security
Administration was created to federalize airport security. Broad new federal policies and
mandates have also been ci&d out in the form of the FaitiBased Initiative and No Child Left
Behind (during the George W. Bush administration) and the Affordable Care Act (during Barack
hol YFQa I RYAYAAUNI GA2Yy0®

Finding a Middle Ground

Cooperative Federalism versus New Federalism

Morton Grodzins coined the expression "margkeke federalism™ in the 1950s while

conducting research on the evolution of American federalism as a professor of political science

at the University of Chicago. Until then most scholars had thought of federals a layer cake,

odzi I OO2NRAY3 (2 DNRBRI APE| 6KSSERHNIBEN UZXEKENBR A
American form of government is often, but erroneously, symbolized by a flasesr cake. A far

more accurate image is the rainbow or marble cake, characterized by an inseparable mingling

of differently colored ingredients, the colors appearing in vertical and diagonal strands and
unexpected whirls. As colors are mixed in the marble cake, so functiomsieed in the

I YSNAOIY FTSRSNIf aeaidSyoe
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Past Present
Layer Cake Federalism Marble Cake Federalism

Programs and authority are clearly Programs and authority are
divided among the national, state, mixed among the national,
and local governments. state, and local governments.
CA 3 dzNB 0 dMH a2Nl2y DNER RIIANYKE FERSWNI R ABEKE S BLI

explain the evolutiorof federalism in the United States.

Cooperative federalism has several merits:

w

Because state and local governments have varying fiscal capacities, the national
A20SNYYSyYyiQa Ay@2t gSYSyd Ay adal aS | OGAGAGA
welfare is neessary to ensure some degree of uniformity in the provision of public

services to citizens in richer and poorer states.

The problem of collective action, which dissuades state and local authorities from

raising regulatory standards for fear they will thisadvantaged as others lower theirs, is

resolved by requiring state and local authorities to meet minimum federal standards

(e.g., minimum wage and air quality).

Federal assistance is necessary to ensure state and local programs that generate
positveexS Ny t AGASE I NB YIAYGlIAYySRd C2NJ SEI YL ¢
regulations impose higher fuel prices on its residents, but the externality of the cleaner

FANJ 0KS®@ LINPRdzOS o60SySTFTAla ySAIKo2NRAYy3I adl i
support, this stateand others like it would underfund such programs.

New federalism has advantages as well:

w

w

w

Because of differences among states, @ieefits-all features of federal laws are

suboptimal. Decentralization accommodates the diversity that exists across states.

By virtue of being closer to citizens, state and local authorities are better than federal
F3A3SyOASa G RAAOSNYyAy3d (GKS LlzofA0Qa ySSRao
Decentralized federalism fosters a marketplace of innovative policy ideas as states

compete against each other to minimiadministrative costs and maximize policy

output.

Which model of federalism do you think works best for the United States? Why?
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https://openstax.org/

Link to Learning
The leading international journal devoted to the practical and theoretical study of federalism is
calledPublius: The Journal of Federalidiind out where its name comes from.

3.3 Intergovernmental Relationships

Learning Objectives
By the end of this section, you will be able to:

w Explain how federal intggovernmental grants have evolved over time
w Identify the types of federal intergovernmental grants
w Describe the characteristics of federal unfunded mandates

¢CKS ylFLiA2ylFt 320SNYyYSyGiQa FoAftAGe G2 | OKASQS
state and local governments. Intergovernmental grants offer positive financial inducements to

3SG adrdSa G2 ¢2N] (26 NR aSt SOGSR ylraAzylft 13
the extent that it is designed to entice the recipient to do somethidg the other hand,

unfunded mandates impose federal requirements on state and local authorities. Mandates are
typically backed by the threat of penalties for roampliance and provide little to no

compensation for the costs of implementation. Thus, giits coercive nature, a mandate is

O2yvyyvyz2yfte tA1SYSR (2 | daaidro] o¢
GRANTS

The national government has used grants to influence state actions as far back as the Articles of
Confederation when it provided states with land grants. In the first half of th@4.8and

grants were the primary means by which the federal government supported the states. Millions
of acres of federal land were donated to support road, railroad, bridge, and canal construction
projects, all of which were instrumental in piecing togetta national transportation system to
facilitate migration, interstate commerce, postal mail service, and movement of military people
and equipment. Numerous universities and colleges across the country, such as Oklahoma State
University and President Bid's alma mater, the University of Delaware, are lagndnt

institutions because their campuses were built on land donated by the federal government or

by using funding secured by the sale of donated federal land. In the segregated South, black
land grantuniversities were established in 1890, including Florida A&M University and Prairie
View A&M University (Texa$)At the turn of the twentieth century, cashrants replaced land

grants as the main form of federal intergovernmental transfers and have become a central part
of modern federalisnd?

Link to Learning
Thisvideo about the creation of lowa State Univershows how land grant universities were
developed to bring higher education to the people.

Federal cash grants do come with strings attached; the natigma&trnment has an interest in
seeing that public monies are used for policy activities that advance national objectives.
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funds and subject them to strict adnistrative criteria that guide project selection,

performance, and financial oversight, among other things. These grants also often require some
commitment of matching funds. Medicaid and the food stamp program are examples of
categorical grants. Block grs come with less stringent federal administrative conditions and
provide recipients more flexibility over how to spend grant funds. Examples of block grants
include the Workforce Investment Act program, which provides state and local agencies money
to help youths and adults obtain skill sets that will lead to beg@ying jobs, and the Surface
Transportation Program, which helps state and local governments maintain and improve
highways, bridges, tunnels, sidewalks, and bicycle paths. Finally, recipie@seral revenue
sharing faced the least restrictions on the use of federal grants. From 1972 to 1986, when
revenue sharing was abolished, upwards of $85 billion of federal money was distributed to
states, cities, counties, towns, and villages.

During the 1960s and 1970s, funding for federal grants grew significantly, as the graphic shows
in Figure 3.13Growth pcked up again in the 1990s and 2000s. The increase since the 1990s is
primarily due to the increase in federal grant money going to Medicaid. Federally funded
health-care programs jumped from $43.8 billion in 1990 to $320 billion in 20H&alth
NBflFGSR INIYyG LINRPINIYa &4dzOK da aSRAOFAR | YyR
represented more than half of total federal grant expenses.

Federal Grants to State and Local Governments, 1960-2018

2018
$697

Community and
\ regional development 3%

\ e rﬁ Other 3%
\ - S

Education, training,
employment, and social
Y, services 9%

\

Amount spent
(millions)

Transportation 9%

Income security 16%

Source: Congressional Research Service. Table 2 in Federal Grants to State and Local Governments: A Historical Perspective on
Contemporary Issues. May 22, 2019.
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Figure3.13 As the thermometer shows, federal grants to state and local governments have
steadily increased since the 1960s. The pie chart shows how federal grants are allocated among
different functional categories today.

Link to Learning
The federal governmedruses grants and other tools to achieve its national policy priorities.
Take a look at thélational Priorities Projedo find out more.

The national government has greatly preferred ustagegorical grants to transfer funds to

state and local authorities because this type of grant gives them more control and discretion in
how the money is spent. In 2014, the federal government distributed 1,099 grants, 1,078 of
which were categorical, whlonly 21 were block granfs.n response to the terrorist attack on
the United States on September 11, 2001, more than a dozen new federal grant programs
relating to homeland security were created, but as of 2011, only three were block grants.

There are a couple of reasons that categorical grants are more popular than block grants
despite calls to decentralize public policy. One reason is that elected affidia sponsor these
grants can take credit for their positive outcomes (e.g., clean rivers, bp&dorming schools,
healthier children, a secure homeland) since elected officials, not state officials, formulate the
administrative standards that lead tbe results. Another reason is that categorical grants

afford federal officials greater command over grant program performance. A common criticism
leveled against block grants is that they lack mechanisms to hold state and local administrators
accountablefor outcomes, a reproach the Obama administration made about the Community
Services Block Grant program. Finally, once categorical grants have been established, vested
interests in Congress and the federal bureaucracy seek to preserve them. The legighattors
enact them and the federal agencies that implement them invest heavily in defending them,
ensuring their continuatior®

wSI 3l yQa a&RS J2dontributedl 16 raNiBy@n2 fudadel ot hfoek grants from six in

1981 to fourteen in 1989. Block grants increased to tweotyr in 1999 during the Clinton

administration andtotwent@ A E  RdzZNA Yy 3 hol YI Qa LINBaARSyOe&s o d:
dropped to twentyone, accounting for 10 percent of total federal grant outfafPresident

Trump proposed eliminating four discretionary block grants in his "skinny" budgetugh the

budget was not passed.

In 1994, the Republicacontrolled Congress passed legislation that called for bipakting

Medicaid, which would have capped federal Medicaid spending. President Clinton vetoed the
legislation. However, congressiondiagts to convert Aid to Families with Dependent Children
(AFDC) to a block grant succeeded. The Temporary Assistance for Needy Families (TANF) block
grant replaced the AFDC in 1996, marking the first time the federal government transformed an
entitlement program (which guarantees individual rights to benefits) into a block grant. Under

the AFDC, the federal government had reimbursed states a portion of the costs they bore for
running the program without placing a ceiling on the amount. In contrast, theFTAdEk grant

caps annual federal funding at $16.489 billion and provides a yearly lump sum to each state,
which it can use to manage its own program.
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Block grants have been championed for their engtting effects. By eliminating uncapped

federal funding as the TANF issue illustrates, the national government can reverse the
escalating costs of federal grant programs. This point was not lost on Paul Ry&)) {&mer

chair of the House Budget Committee and the House Ways and Means Committee, who, during
his tenure as Speaker of the House from October 2015 to January 2019, tried multiple times but
without success to convert Medicaid into a block grant, a reform he estimated could save the
federal government upwards of $732 billion over ten years.

Another noteworthy characteristic of block grants is that their flexibility has been undermined
over time as a result of creeping categorization, a process in vitichational government
places new administrative requirements on state and local governments or supplants block
grants with new categorical grantsAmong the more common measures used to restrict block
IANI YG&Q LINE INI Y Y-hsidés(.e. Fdq@rind adcarthin share of gt fuadS id be
designated for a specific purpose) and cost ceilings (i.e., placing a cap on funding other
purposes).

UNFUNED MANDATES

Unfunded mandates are federal laws and regulations that impose obligations on state and local
governments without fully compensating them for the administrative costs they incur. The
federal government has used mandates increasingly since366slto promote national

objectives in policy areas such as the environment, civil rights, education, and homeland
security. One type of mandate threatens civil and criminal penalties for state and local
authorities that fail to comply with them across theard in all programs, while another

provides for the suspension of federal grant money if the mandate is not followed. These types
of mandates are commonly referred to esscuttingnandates. Failure to fully comply with
crosscutting mandates can resul punishments that normally include reduction of or
suspension of federal grants, prosecution of officials, fines, or some combination of these
penalties. If only one requirement is not met, state or local governments may not get any
money at all.

For exkample, Title VI of the Civil Rights Act of 1964 authorizes the federal government to
withhold federal grants as well as file lawsuits against state and local officials for practicing
racial discrimination. Finally, some mandates come in the form of parg@mption

regulations, whereby the federal government sets national regulatory standards but delegates
the enforcement to state and local governments. For example, the Clean Air Act sets air quality
regulations but instructs states to design implemeindatplans to achieve such standards

(Figure 3.1332
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Figure 3.14 The Clean Air Act is an example of amdefumandate. The Environmental
Protection Agency sets federal standards regarding air and water quality, but it is up to each
state to implement plans to achieve these standards.

The widespread use of federal mandates in the 1970s and 1980s provokeHlashaamong

state and local authorities, which culminated in the Unfunded Mandates Reform Act (UMRA) in
MpppPd® ¢KS !aw! Qa YIAY 202S0O0GAGS KlFa o6SSy G2
mandates by subjecting rules that impose unfunded requirementstate and local
I32OSNYYSyGa (2 3INBIFGSNI LINPOSRdAzNF £ &aONMHziAy e o
and local authorities have obtained limited relief. A subsequent piece of legislation aimed to

take this approach further. The 2017 Unfunded Mandaa@d Information Transparency Act,

HR 50, passed the House in July 2018 before being referred to the Senate, where it was placed
on the legislative calendar but moved no furthér.

The number of mandates has continued to rise, and some have been especially costly to states
and local authorities. Consider the Real ID Act of 2005, a federal law designed to beef up
K2YSt YR ASOdzNA (@& d ¢riseS and btatesshisl Ipaiaifiddiba caldNA J S NI &
(DL/IDs) to contain standardized afitaud security features, specific data, and machine

readable technology. It also requires states to verify the identity of everyone being reissued
DL/IDs. The Department of hheland Security announced a phased enforcement of the law in

2013, which required individuals to present compliant DL/IDs to board commercial airlines

starting in 2016. The cost to states ofissuing DL/IDs, implementing new identity verification
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procedues, and redesigning DL/IDs is estimated to be $11 billion, and the federal government
stands to reimburse only a small fracti&hCompliance with the federdw has been onerous

for many states; numerous extensions to states have been granted since 2016 and omly thirty
eight were in full compliance with Real ID as of December 20W&imately, all fifty states and

the District of Columbia were certified as compliant.

¢tKS O2yAydzSR dzaS 27F dzyFdzy RSR Yl yRIGS&a Of SI NI
states and local governments more flexibility in cargyaut national goals. The temptation to

dza S GKSY | LIISFENE (2 0S RAFTFAOMA G FT2N GKS FSRS
poor track record illustrates. This is because mandates allow the federal government to fulfill its
national priorities wiile passing most of the cost to the states, an especially attractive strategy

for national lawmakers trying to cut federal spendiigome leading federalisstholars have

used the termcoercive federalisrto capture this aspect of contemporary U.S. federaligim.

other words, Washington has been as likely to tisestick of mandates as the carrot of grants

to accomplish its national objectives. As a result, there have been more instances of

confrontational interactions between the states and the federal government.

Milestone

The Clery Act

The Clery Act of 1990rimally the Jeanne Clery Disclosure of Campus Security Policy and
Campus Crime Statistics Act, requires public and private colleges and universities that
participate in federal student aid programs to disclose information about campus crime. The
Act is naned after Jeanne Clery, who in 1986 was raped and murdered by a fellow student in
her Lehigh University dorm room.

¢CKS ! ®{ ® 5SLI NIYSYyld 2F 9RdzOFGA2y Qa [/ fSNE ! Of
the 1990 Act. Specifically, to remain eligilide fiederal financial aid funds and avoid penalties,
colleges and universities must comply with the following provisions:

w Publish an annual security report and make it available to current and prospective
students and employees;

w Keep a public crime log thdbcuments each crime on campus and is accessible to the
public;

w Disclose information about incidents of criminal homicide, sex offenses, robbery,
aggravated assault, burglary, motor vehicle theft, arson, and hate crimes that occurred
on or near campus;

w Issue warnings about Clery Act crimes that pose a threat to students and employees;

w Develop a campus community emergency response and notification strategy that is
subject to annual testing;

w Gather and report fire data to the federal government and pubdisrannual fire safety
report;

w Devise procedures to address reports of missing students living-@ampus housing.

For more about the Clery Act, see Clery Center for Security on Cantipudclerycenter.org
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think reporting about campus security is appropriately regulated at the federal level under the
Clery Act? Why or why not?

3.4 Competitive Federalism Today
Learning Objectives
By the end of this section, you libe able to:

w Explain the dynamic of competitive federalism
w Analyze some issues over which the states and federal government have contended

Certain functions clearly belong to the federal government, the state governments, and local
governments. Nationadecurity is a federal matter, the issuance of licenses is a state matter,
and garbage collection is a local matter. One aspect of competitive federalism today is that
some policy issues, such as immigration and the marital rights of LGBTQ people, have been
redefined as the roles that states and the federal government play in them have changed.
Another aspect of competitive federalism is that interest groups seeking to change the status
guo can take a policy issue up to the federal government or down tatdtes if they feel it is

to their advantage. Interest groups have used this strategy to promote their views on such
issues as abortion, gun control, and the legal drinking age.

CONTENDING ISSUES

Immigration and marriage equality have not been the subggehuch contention between

states and the federal government until recent decades. Before that, it was understood that the
federal government handled immigration and states determined the legality of marriage,
whether between people of different races dré same sex. This understanding of exclusive
responsibilities has changed; today both levels of government play roles in these two policy
areas.

Immigration federalism describes the gradual movement of states into the immigration policy
domain28 Since the late 1990s, states have asserted a right to make immigration policy on the
INRPdzyRad (GKIFIG GKS@& INBX SyF2NOAy3II yetheyadrazLILX | vy
SESNDOA&AY I GKSANI 2dzZNAARAOQGAZ2Y I | dziK2NAG& o8&
SRdzOF A2y > KSIfGK OFNBX FYyR gStTFINBE o0SySTAdax
2005, twentyfive states had enacted a total of thyrnine laws related to immigration; by 2014,
forty-three states and Washington, DC, had passed a total of 288 immigiratated laws and
resolutions2? In 2020, thirty-two different states enacted a total of 206 new measures,

including many related to COVI® 59

Arizona has been one of the states at the forefront of immigration federalism. In 2010, it passed
Senate Bill 1070, which sought to make it so difficult for undocumented immigrants to live in

the state that they would return to their native country, adir& 38 NBFSNNBR (2 | &
Sy T 2 ND § Wh8 igderdl government filed suit to block the Arizona law, contending that it
conflicted with federalimmigr i A 2y - gad ! NAT 2yl Qa 1 ¢ KIFa I|fa&
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groups have supported its tough stance on immigrants, while other groups have opposed it for
humanitarian and humamights reasonsKigure 3.1% According to a poll of Latino voters in the
state by Arizona State University researchers, 81 percent opposed this bill.

(b)

Figure 3.15 A group in St. Padinnesota, protests on November 14, 2009 (a). Following the
adoption of Senate Bill 1070 in Arizona, which took a tough stance on undocumented

immigration, supporters of immigration reform demonstrated across the country in opposition

to the bill, inclding in Lafayette Park (b), located across the street from the White House in

2 AKAy3G2ys 5/ @ 06ONBRAG 'Y Y2RAFAOLIGAZ2Y 2F 42
modification of work by Nevele Otseog)

In 2012, inArizona v. United Statethe Supreme Catiaffirmed federal supremacy on

immigration® The court struck down three of the four central provisions of the Arizona law

namely, those allowing police afers to arrest an undocumented immigrant without a warrant

if they had probable cause to think the immigrant had committed a crime that could lead to
deportation, making it a crime to seek a job without proper immigration documentation, and

making it a dme to be in Arizona without valid immigration papers. The court upheld the

GakKz2g YS @2dzNJ LJ LISNEE LINRPOAAAZ2Y S gKAOK | dzil K2 N
status of anyone they stop or arrest who they suspect is an undocumented immifgrant.

However, in letting this provision stand, the court warned Arizona and other states with similar

laws that they could face civil rights lawsuits if police officapplied it based on racial

profiling®! £ £ Ay I ffX WdzZAGAOS ' yiK2yeé YSYyySRe&Qa 2 LI
I320SNYYSyYy G Qa |taemnidgandn,déscribirg it Asb@atzairid undoubted. That
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moved in the oppage direction. The California Immigrant Resilience Fund led to the provision

of $75 million for undocumented Californians not eligible for other C&@Iprograms.

Link to Learning
INAT 2y Q& {SylGS . Aftf wmnTtn KI & wesSifproiokedits a dzo 2 S
and opponentof the law.
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LGBTQ marital rights have also significantly changed in recent years. By passing the Defense of
Marriage Act (DOMA) in 1996, the federal governmeapped into this policy issue. Not only

did DOMA allow states to choose whether to recognize samemarriages, it also defined

marriage as a union between a man and a woman, which meant that-sameouples were

denied various federal provisions and béitsex such as the right to file joint tax returns and

receive Social Security survivor benefits. In 1997, more than half the states in the union had

passed some form of legislation banning sase& marriage. By 2006, two years after

Massachusetts became thigst state to recognize marriage equality, twerggven states had

passed constitutional bans on sarsex marriage. Inited States v. Windsathe Supreme

Court changed the dynamic established by DOMA by ruling that the federal government had no
authorhA @ (2 RSTAYS YIFINNARFISH ¢KS / 2dz2NI KSEtR GKI i
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Insider Perspective

Edith Windsor: Icon of the Marriage Equality Movement

Edith Windsorthe plaintiff in the landmark Supreme Court cassited States v. Windsor

became an icon of the marriage equality movement for her successful effort to force repeal the
DOMA provision that denied married saraex couples a host of federal provisions and
protections. In 2007, after having lived together since the late 1960s, Windsor and her partner
Thea Spyer were married in Canada, where samemarriage was legal. After Spyer died in

2009, Windsor received a $363,053 federal tax bill on the estater $yaygkleft her. Because her
marriage was not valid under federal law, her request for the estaxeexemption that applies

to surviving spouses was denied. With the counsel of her lawyer, Roberta Kaplan, Windsor sued
the federal government and worigure 3.1%

Figure 3.16 With her client Edith Windsor looking on, attorney Roberta Kaplan speaks to the
crowd at the site of the 1969 Stonewall Riots, a historic landmark in the movement for LGBTQ
rights. cr®@A 0Y G.23a8 ¢SSR kCfAO]ND
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Because of th&Vindsordecision, federal laws could no longer discriminate against ssere

married couples. What is more, marriage equality became a reality in a growing number of

states as federal court after federal court ottened state constitutional bans on sarsex

marriage. Th&Vindsorcase gave federal judges the moment of clarity from the U.S. Supreme

[ 2dzNII 0KFdG GKSeé ySSRSR® WFHYSa 9aasS1az RANBOG?2
Lesbian Gay Bisexual Trgasder & AIDS Project, summarizes the significance of the case as
F2tf26ayY atl NI 2F ¢6KIFIGQa 3I20GSy dza (2 GKAaAa SE
lawsuit but the story of her life. The love at the core of that story, as well as theigguatits

SYRZ A& LINI 2F 6KIFG KIa Y2 OSIRthe idbadlySs, 2y (KA
samesex marriage is a protected constitutional rigist decided by the U.S. Supreme Court,

which took up the issue again when it he@®tergefell v. Hodgen 2015.

What role do you feel the story of Edith Windsor played in reframing the debate oveissame
marriage? How do you think it changed the fed&® @S NY YSy G4 Qa @AS¢ 2F Al a
regarding samesex marriage relative to the role of the states?

Following thewindsordecision, the number of states that recognized sase& marriages
increased rapidly, as illustrated kigure 3.17In 2015, marriage equality was recognized in
thirty-six states plus Washington, DC, up from seventeen in 2013. The diffusion of marriage
equality across states was driven in large part by federal district and appests,ashich have
used the rationale underpinning th&indsorcase (i.e., laws cannot discriminate between
samesex and differensex couples based on the equal protection clause of the Fourteenth
Amendment) to invalidate state bans on saisex marriage. Tgn2014 court decision not to

hear a collection of cases from four different states essentially affirmed s@Exenarriage in
thirty states. And in 2015 the Supreme Court gave samemarriage a constitutional basis of
right nationwide inObergefell v. Hagkes In sum, as the immigration and marriage equality
examples illustrate, constitutional disputes have arisen as states and the federal government
have sought to reposition themselves on certain policy issues, disputes that the federal courts
have had tcsort out.
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Same-Sex Marriage in the United States, 2009-2015
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Figure 3.17 The number of states that practiced marriage equality gradually increased
between 2008 and 2015, with the fastest increase occurring betvigated States v. Windsor
in 2013 andObergefell v. Hodgeas 2015. Since th®bergefelkuling, stae-level bans against
samesex marriages have been rendered obsolete.

STRATEGIZING ABOUT NEW ISSUES

Mothers Against Drunk Driving (MADD) was established in 1980 by a woman whose thirteen
yearold daughter had been killed by a drunk driver. The organizétiobied state legislators

to raise the drinking age and impose tougher penalties, but without success. States with lower
drinking ages had an economic interest in maintaining them because they lured youths from
neighboring states with restricted consumptidaws. So MADD decided to redirect its lobbying
efforts at Congress, hoping to find sympathetic representatives willing to take action. In 1984,
the federal government passed the National Minimum Drinking Age Act (NMDAA), a
crosscutting mandate that gradilly reduced federal highway grant money to any state that
failed to increase the legal age for alcohol purchase and possession to taeatyfter losing

a legal battle against the NMDAA, all states were in compliance by5988.

By creating two institutional access pointthe federal and state governmerttghe U.S.

federal system enables interest groups such as MADD to strategize about how best to achieve
their policy objectives. The term venue shopping refers to a strategy in which interest groups
select the level and branch of government (legislature, judiciary, or executive) they calculate
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will be most advantageous for thefalf one institutional venue proves unreceptive to an
l R@2 OF O8 3INRIzZLIQ& LRfAOe 321tz +ta adlrasS fS3Inaft
its issue to a more responsive venue.

Thestrategy antiabortion advocates have used in recent years is another example of venue
shopping. In their attempts to limit abortion rights in the wake of the 18# v. Wade

Supreme Court decision making abortion legal nationwide-a@mbirtion advocateitially

targeted Congress in hopes of obtaining restrictive legislafitiack of progress at the national

level prompted them to shift their focus to s&tegislators, where their advocacy efforts have

been more successful. By 2015, for example, tkerght states required some form of parental
AYy@2t @SYSYy G Ay | YAYy2NRA -skStads allbveyindividualK | S |y
health-care providergo refuse to participate in abortions, and thirtwo states prohibited the

dzaS 2F Lzt AO FdzyRa (2 OFNNE 2dzi Yy F02NIA2Y
pregnancy is the result of rape or incest. While 31 percent of U.S. women of chilthage

resided in one of the thirteen states that had passed restrictive abortion laws in 2000, by 2013,
about 56 percent of such women resided in one of the twesgyen states where abortion is
restricted /2

3.5 Advantages and Disadvantages of Federalism

Learning Objectives
By the end of this section, you will be able to:

w Discuss the advantages of federalism
w Explain the disadvantages of federalism

The fedeal design of our Constitution has had a profound effect on U.S. politics. Several
positive and negative attributes of federalism have manifested themselves in the U.S. political
system.

THE BENEFITS OF FEDERALISM

Among the merits of federalism are thatgtomotes policy innovation and political

participation and accommodates diversity of opinion. On the subject of policy innovation,

{ dzZLINBYS / 2dzNIi WdzaGAOS [2dzAa . NI yRSAa 20aSNBSR
its citizens choose, serve adaboratory; and try novel social and economic experiments
gAOGK2dzO NR Al G2 &WeatBEBdRis mearf was thed staf@g amyldihiiBedss
their constitutional authority to engage in policy innovations that might eventually be diffused
to other states and at the national level. For example, a number of New Deal breakthroughs,
such as child labor laws, were inspired by state policies. Prior tpakgsage of the Nineteenth
Amendment, women already had the right to vote in several states. California has led the way
in establishing standards for fuel emissions and other environmental polici@s ¢ 318).

Recently, the health insurance exchanges run by Connecticut, Kentucky, Rhode Island, and
Washington have served as models for other states seeking to improve the performance of
their exchanges?
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Figure 3.18 The California Air Resources Board was established in 1967, before passage of the
federal Clean Air Act. The federal Environmental Protection Agency has adopted California
emissions standards natally, starting with the 2016 model year, and is working with

California regulators to establish stricter national emissions standards going forward. The

Trump Administration revoked California's authority to set higher standards than their lower
federal $andards; however California challenged this ruling in court. The Biden Administration

is expected to reverse the Trump ruling and, in anticipation of this change, fifteen states and

the District of Columbia have upped their standaféiécredit a: modification of work by Antti T.
Nissinen; credit b: modification of work by Marcin Wichary)

Another advantage of federalism is that because our federal system créatelevels of
government with the capacity to take action, failure to attain a desired policy goal at one level
can be offset by successfully securing the support of elected representatives at another level.
Thus, individuals, groups, and social moverseare encouraged to actively participate and help
shape public policy.

Get Connected!

Federalism and Political Office

Thinking of running for elected office? Well, you have several optionsaldls 3.I1shows, there
are a total of 510,682 elected offices at the federal, state, and local levels. Elected
representatives in municipand township governments account for a little more than half the
total number of elected officials in the United States. Political careers rarely start at the
national level. In fact, a very small share of politicians at the subnational level transitioa to
national stage as representatives, senators, vice presidents, or presidents.

Elected Officials at the Federal, State, and Local Levels

Number of Elective Bodig Number of Elected Official
Federal Government 1
Executive branch 2
U.S.Senate 100
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U.S. House of Representativ 435
State Government 50

State legislatures 7,382
Statewide offices 1,036
State boards 1,331
Local Government

County governments 3,034 58,818
Municipal governments 19,429 135,531
Towngovernments 16,504 126,958
School districts 13,506 95,000
Special districts 35,052 84,089
Total 87,576 510,682

Table 3.1 This table lists the number of elected bodies and elected officials at the federal,
state, and local levelS.

If you are interested in serving the public as an elected official, there are more opportunities to
do so at the local and state levels than at the natideaél. As an added incentive for setting

your sights at the subnational stage, consider the following. Whereas only 35 percent of U.S.
adults trusted Congress in 2018, according to Gallup, about 63 percent trusted their state
governments and 72 percent hadnfidence in their local governments.

If you ran for public office, what problems would you most want to solve? What level of
government would best enable you to solve them, and why?

The system ofhecks and balances in our political system often prevents the federal
government from imposing uniform policies across the country. As a result, states and local
communities have the latitude to address policy issues based on the specific needs and
interests of their citizens. The diversity of public viewpoints across states is manifested by
differences in the way states handle access to abortion, distribution of alcohol, gun control, and
social welfare benefits, for example.

THE DRAWBACKS OF FEDERALISM

Federalism also comes with drawbacks. Chief among them are economic disparities across
states, raceo-the-bottom dynamics (i.e., states compete to attract business by lowering taxes
and regulations), and the difficulty of taking action on issues of natiomaortance.

Stark economic differences across states have a profound effect on théewed of citizens.

For example, in 2017, Maryland had the highest median household income ($80,776), while
West Virginia had the lowest ($43,469)There are also huge disparities in school funding
across states. In 2016, New York spent $22,366 per student for elementary and secondary
education, while Utah spent $6,953Furthermore, healtkcare access, costs, and quality vary
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greatly across state®.Proponents of social justice contend that federalism has tended to
obstruct national efforts to effectively even out these disparities. When national poiaking

is stymied, and policy advocates move to the state level, it takesdiifeydifferent advocacy
efforts to bring about change, compared to one effort were the national government to take
the lead.

Link to Learning

The National Education Association discusses the problem of inequality in the educational
system of the United Stes. Visit theRacial & Social Justice page of the NEA wettsgee how
NEA EdJustice is advocating for change in this area.

The economic strategy of using raimethe-bottom tactics inorder to compete with other

aldldSa Ay FGAONYOGAy3 yS¢ odzaaAySaa ANRgUK Ff az
and pay can suffer as workplace regulations are lifted, and the reduction in payroll taxes for
employers has led a number of stateo end up with underfunded unemployment insurance

programst As of March 2021, twelve states have also opted not to expand Medicaid, as

encouraged by the Riant Protection and Affordable Care Act in 2010, for fear it will raise state
LJdzo f AO ALISYRAYI YR AYONBIaAS SYLIX 28SNBRQ O2ail
federal government will pick up nearly all cost of the expangiof2 More than half of these

states are in the South.

The federal design afur Constitution and the system of checks and balances has jeopardized

2N) 2dziNRIKG 0f201SR FSRSNIf NBaLRyaSa (G2 AYLR
efforts to combat the scourge of the Great Depression were initially struck down by the

Supreme 2dzNII® a2NB NBOSyidfesr tNBSaAaARSyd hol Yl Qa S
to more Americans under the Affordable Care Act immediately ran into legal chaltéfrges

some states, but it has been supported by the Supreme Court so far. However, the federal
I2PSNYYSyiQa oAtAGe G2 RSTSYR (GKS @2GAy3 NAX3
Supreme Court in 2013 struck down a key provisiormef\foting Rights Act of 1965No

longer are the nine states with histories of racial discrimination in their voting processes

required to submit plans for @nges to the federal government for approval. After a

tumultuous 2020 election, many states in 2021 advanced legislation to make voting rules and
processes more rigorous, a move many said was an effort to limit voting access. For example,
elected leadersn Georgia passed a law making voter ID requirements much stricter and also
significantly limited options to vote outside of Election Day it&elf.
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Figure 4.1 The COVID pandemic brought individual religious liberty and community safety

into sharp conflict. To prevent disease spread in Washington, DC, local oifipisented

strict policies to disallow gatherings. Church leaders sued and w@apitol Hill Baptist Church

v. Bowser et al.at which point congregations could hold outdoor services, such as this one held

AY CNIyO2y Al X +ANANIMAOSIE 0ONB/RIALINVG HEC NI ATO2 y.AH LIG)
used with permission)

Introduction

Recent Black Lives Matter demonstrations across the nation provide an example of the freedom
of assembly protected by the Bill of Rights. This right may now be inrgppa bills in several

state legislatures threaten peaceful gatherings and even shield citizens who attack such
protesters. Fights like thisin the streets, courts, legislatures, and public opiniare hardly

unique in U.S. history. In fact, they are timain driver of political change. The COND

pandemic offers new examples that involve real and perceived infringement on the rights of
individuals: to mingle unmasked, to gather in close proximity, or even to assemblé at all.

The framers of the Constitution wanted a government that would not repeat the abuses of

individual liberties and rights that caused them to declare independence from Biitaimever,

flga YR 20KSNJ aLI NOKYSY (G oF NNASNEEé& 02N gNRGG
freedoms over the years; instead, citizens have learned the truth of the old saying (often

attributed to Thomas Jefferson but actually said by Irish politiciag’Jolt KA f LJ2 i / dzZNNI y 0
GAIAAT I YOS A&d GKS LINAOS 2F fA0SNIede ¢KS | OGAz2
been at the core of a vigilant effort to protect constitutional liberties.

But what are those freedoms? And how should we badaihem against the interests of society

and other individuals? These are the key questions we will tackle in this chapter.
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4.1 What Are Civil Liberties?

Learning Objectives
By the end of this section, you will be able to:

w Define civil liberties and civilghts

w Describe the origin of civil liberties in the U.S. context

w Identify the key positions on civil liberties taken at the Constitutional Convention
w Explain the Civil War origin of concern that the states should respect civil liberties

TheU.S. Constitution in particular, the first ten amendments that form the Bill of Rights

protects the freedoms and rights of individuals. It does not litmi protection just to citizens

2N | Rdzf 6aT AyadSIRT Ay Yz2aild OlFasSasz GKS /2yaida
has grown to mean that even children, visitors from other countries, and immigrants

permanent or temporary, legal or undocumenle enjoy the same freedoms when they are in

the United States or its territories as adult citizens do. So, whether you are a Japanese tourist
visiting Disney World or someone who has stayed beyond the limit of days allowed on your

visa, you do not sacrifiogur liberties. In everyday conversation, we tend to treat freedoms,

liberties, and rights as interchangeablsimilar to how separation of powers and checks and

balances are often used synonymously, when, in fact, these are distinct concepts.

DEFINING AIMLIBERTIES

To be more precise in their language, political scientists and legal experts make a distinction
between civil liberties and civil rights, even though the Constitution has been interpreted to

protect both. We typically envision civil libertias limitations on government power, intended

to protect freedoms upon which governments may not legally intrude. For example, the First

' YSYRYSY(d RSyASa (GKS 3A20SNYyYSyid (GKS LIR2gSNI (2
means that neither states mahe national government can forbid people to follow a religion of

their choice, even if politicians and judges think the religion is misguided, blasphemous, or
otherwise inappropriate. Unlike most of the rest of world at the time, U.S. citizens coutd eve

create their own faiths recruit followers to it (subject to the U.S. Supreme Court deeming it a
religion), even if both society and government disapprove of its tenets. That saidahgou

practice your religion, like any other practice, may be regdaf it impinges on the rights of

others. To return to the previous example, religious communities may believe their faith will

protect them and loved ones from disease, but they may not have the right to both not

vaccinate their childreand have thosechildren publicly educated, where they would pose a

NAa] (G2 20KSNAR® ¢KS 9AIKUGUK ! YSYRYSyG alreéea (GKS
LiJdzy A aKYSy(iaé 2y AYRAQDGARIzZ £ & F2N dréeBddNI ONR YA Y |
unusualhave expandedwer the years, the courts have generally and consistently interpreted

this provision as making it unconstitutional for government officials to torture suspects. As we

will see later in this chapter, courts are currently debating the degree to which extende

solitary confinement and certain forms of capital punishment might count as cruel and unusual.
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Civil rights, on the other hand, are guarantees that government officials will treat people

equally and that decisions will be made on the basis of merit rathen race, gender, or other
LISNB2Y |t OKFNI}IOGSNRAGAOaAD . SOFdzaS 2F GKS [/ 2ya
any publiclyfunded entity, such as a school or state university, or even a landlord or potential
landlord to treat people diffrently based on their race, ethnicity, age, sex, or national origin. In

the 1960s and 1970s, many states had separate schools where only students of a certain race or
gender were able to study. However, the courts decided that these policies violataivihe

rights of students who could not be admitted because of those rula2017, the Trump
administration began enacting a policy at border entriegliPaso that entailed separating
undocumented parents and children as they entered the United States. They expanded that
policy in 2018. Today, the government continues to try to reunite families who were separated
during that time2

The idea that Americansindeed, people in generalhave fundamental rights and liberties

was at the core of the arguments in favor of their independence. In writindthearation of
Independencean 1776, Thomas Jefferson drew on the ideas of English philosopher John Locke

G2 SELINBaa GKS 02f 2y A dnali@mabletoSnatard Aghtgitiat nd rulérk S& K|
had the power or authority to deny to their subjects. It was a scathing legal indictment of King
DS2NHS LLL F2NJ ZA2fl GAy3 GKS O2f2yAradaqQ fAoSN.
not guarantee spefic freedoms, its language was instrumental in inspiring many of the states

to adopt protections for civil liberties and rights in their own constitutions, and in expressing
principles of the founding era that have resonated in the United States sincel@pendence.

Ly LI NIGAOdzZ F NE WSTFSNA2YQa ¢2NRa alfft YSy | NB
for the rights of women and minoritie§igure 4.3.

W M
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Figure 4.2 Actors and civil rights activists Sidney Poitier (left), Harry Belafonte (center), and
Charlton Heston (right) on the steps of the Lincoln Memorial on August 28, 1963, during the
March on Washington.

Link to Learning

Founded in 1920, thémerican Civil Liberties Union (ACis.9ne of the oldest interest groups

in the United States. The mission of this fuartisan, notfor-LINE FA G 2 NBF YAT F GA2Y
and preserve the individual rightad liberties guaranteed to every person in this country by

GKS /2yadAraddziazy yR flFga 2F GKS ' yAGSR {41 04S
chapter were litigated by, or with the support of, the ACLU. The ACLU offetsia of state

and local chapteren their website.

CIVIL LIBERTIES AND THE CONSTITUTION

The Constitution as drafted in 1787 did not include a Bill of Rights, although the idea of
including one was proposed and, afterdd discussion, dismissed in the final week of the
Constitutional Convention. The framers of the Constitution believed they faced much more
pressing concerns than the protection of civil rights and libettis®st notably keeping the
fragile union togethein the light of internal unrest and external threats.

Moreover, the framers thought that they had adequately covered rights issues in the main body
of the document. Indeed, the Federalists did include in the Constitution some protections
against legislatie acts that might restrict the liberties of citizens, based on the history of real

and perceived abuses by both British kings and parliaments as well as royal governors. In Article
I, Section 9, the Constitution limits the power of Congress in three waghibiting the

passage of bills of attainder, prohibiting ex post facto laws, and limiting the ability of Congress

to suspend the writ of habeas corpus.

A bill of attainder is a law that convicts or punishes someone for a crime without a trial, a tactic

dza SR FFANI & FNBIljdsSydate Ay 9y3IftryR F3FAyad G§KS
that the U.S. Congress cannot simply punish people who are unpopular cseghao be

guilty of crimes. An ex post facto law has a retroactive effect: it carsbd to punish crimes

that were not crimes at the time they were committed, or it can be used to increase the

severity of punishment after the fact.

Finally, the writ of habeas corpus is used in our com#iaanlegal system to demand that a

neutral judge dee whether someone has been lawfully detained. Particularly in times of war,
or even in response to threats against national security, the government has held suspected
enemy agents without access to civilian courts, often without access to lawyersederssd,

seeking instead to try them before military tribunals or detain them indefinitely without trial.

For example, during the Civil War, President Abraham Lincoln detained suspected Confederate
saboteurs and sympathizers in Unioantrolled states andteempted to have them tried in

military courts, leading the Supreme Court to ruldx parte Milligarthat the government

could not bypass the civilian court system in states where it was operatin§919, Justice

Oliver Wendell Holmes was the lone dissenter inAfigams v. United Statetecision that
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convicted four, young, antiwar activists for pamphleteering against U.S. involvement in the
Russian CivWar, which now would be exercised as a clear case of freedom of speech.

During World War II, the Roosevelt administration interned Japanese Americans and had other
suspected enemy agertancluding U.S. citizemstried by military courts rather than by the

civilian justice system, a choice the Supreme Court uphelitk iparte QuirirfFigure 4.3> More
recently,in the wake of the 9/11 attacks on the World Trade Center and the Pentagon, the
Bush and Obama administrations detained suspected terrorists captured both within and
outside the United States and sought to avoid trials in civilian courts, and surveifeditizens

to detect threats. Hence, there have been times in our history when national security issues
trumped individual liberties.

Figure 4.3 Richard Quirin and seven other trained German saboteurs had once lived in the
United States and had setly returned in June 1942. Upon their capture, a military
commission (shown here) convicted the mesix of them received death sentenc&x parte
Quirinset a precedent for the trial by military commission of any unlawful combatant against
the United Stées. (credit: Library of Congress)

Debate has always swirled over these issues. The Federalists reasoned that the limited set of

named or enumerated powers of Congress, along with the limitations on those powers in

Article I, Section 9 of the Constitutiowpuld suffice, and that no separate bill of rights was

needed. Writing as Publius KederalisNo. 84, Alexander Hamilton argued that the

/| 2yaidAddziAzy 61 & aYSNBfe& AyiSyRSR G2 NBIdZFGS
rather than contendwk a0 KS NXB3Idz | GA2y 2F SOSNE ALISOASA
Hamilton went on to argue that listing some rights might actually be dangerous, because it

would provide a pretext for people to claim that rightet included in such a list were not

protected. Later, James Madison, in his speech introducing the proposed amendments that

gp2dzZ R 6S02YS GKS . Aff 2F wAadakKiaszx O0lyz2sf SRISR
that a bill of rights is not necessary, because the establishment of thexgment has not

NBLISIFf SR (iK2aS RSOfINIGA2yad 2F NRAIKGE 6KAOK |
Neither had the Articles of Confederation ingded a specific listing of rights, even if it was
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predictable that state governments would differ in what they would tolerate, grant, and
prohibit among their citizens.

Ant-tCSRSNI f Aad&a FNBJzSR (GKIFG GKS CSRSNhsindere.i a Q L2
The AntiFederalists believed provisions such as theaed elastic clause in Article |, Section 8

of the Constitution would allow Congress to legislate on matters well beyond those foreseen by
0KS /2yadAddziAa2y Qa ladild gghdiwbs nedeskzns Ong 6f e AnK St R (i
CSRSNIfAadas . NMzidzas ¢K2Y Y2al aoOK2tIlI Na o06StAS
and authority, granted to the general government by this Constitution, are as complete, with

respect to every oject to which they extend, as that of any state governmettreaches to

every thing which concerns human happinedsfe, liberty, and property, are under its

controul [sic]. There is the same reason, therefore, that the exercise of power, in this case,

siedzf R 6S NBAGNIAYSR 6A0GKAY LINE LIS NThé ekpéreiica = | a
of the past two centuries has suggested that the Argderalists may have been correct in this

regard. While the states retain a great deal of importance, the scope and powers of the

national government are much broader today than in 178ikely beyond even the imaginings

of the Federalists themselves.

The struggle to have rights clearly delineated and the decision of the framers to omit a bill of
rights from the Constitution nearly derailed the ratification process. While some of thesstate
were willing to ratify without any further guarantees, in some of the larger stafdsw York

and Virginia in particulari KS / 2y aGAdGdziazyQa 101 2F aLISOATFA:
contention. The Constitution could go into effect with the sugpad only nine states, but the
Federalists knew it could not be effective without the participation of the largest states. To
secure majorities in favor of ratification in New York and Virginia, as well as Massachusetts,
they agreed to consider incorpoiiagy provisions suggested by the ratifying states as
amendments to the Constitution.

Ultimately, James Madison delivered on this promise by proposing a package of amendments in
the First Congress, drawing from the Declaration of Rights in the Virginiacstag&tution,
suggestions from the ratification conventions, and other sources. Each of these were
extensively debated in both houses of Congress and, ultimately, proposed as twelve separate
amendments for ratification by the states. Ten of the amendmevege successfully ratified by

the requisite 75 percent of the states and became known as the Bill of Rigiiig(4.).

Rights and Liberties Protected by the First Ten Amendments

First Right to freedom®f religion and speech; right to assemble and to
Amendment petition the government for redress of grievances; right to a free pres
Second Right to keep and bear arms to maintain a wetjulated militia
Amendment

Third Right to not houseoldiers during time of war

Amendment

Fourth Right to be secure from unreasonable search and seizure
Amendment
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Fifth Rights in criminal cases, including due process and indictment by gra
Amendment jury for capital crimes, as well as the right not to testify agaoneself
Sixth Right to a speedy trial by an impartial jury
Amendment
Seventh Right to a jury trial in civil cases
Amendment
Eighth Right to not face excessive bail, excessive fines, or cruel and unusua
Amendment punishment
Ninth Rights etained by the people, even if they are not specifically
Amendment enumerated by the Constitution
Tenth {GFriSaQ NRIKGA G2 LIReSNER y20 alL
Amendment government

Table 4.1

Finding a Middle Ground

Debating the Need for a BillRights

One of the most serious debates between the Federalists and theF&deralists was over the

necessity of limiting the power of the new federal government with a Bill of Rights. As we saw

in this section, the Federalists believed a Bill of Riglats wanecessaryand perhaps even
RFYy3aSNRdza G2 ftA0SNIeé&zX 06SOldzaS AG YAIKG AYyOAGS
while the AntiFederalists thought the national government would prove adept at expanding its
powers and influence and thatciizy & O2 dzf Ry Qi RSLISYR 2y (KS 3I22R
alone to protect their rights.

' 4 DS2NHS 2lakKAy3aadzyQa OFff F2NJ I o6Afft 2F NRI
Federalists ultimately had to add the Bill of Rights to the Constituticorder to win

ratification, the AntiFederalists' fear that the national government might intrude on civil

liberties proved to be prescient. In 1798, at the behest of President John Adams during the
QuasiWar with France, Congress passed a seriesuwfléavs collectively known as the Alien

and Sedition Acts. These laws were drafted to allow the president to imprison or deport foreign
OAGAT Sya (KIFId KS 06StASOSR 6SNB aRIFYy3ISNRdza 2
restrict speech and newsgper articles critical of the federal government or its officials. The

laws were primarily used against members and supporters of the opposition, the Demecratic
Republican Party.

State laws and constitutions protecting free speech and freedom of the presed ineffective

in limiting this new federal power. Although the courts did not decide on the constitutionality
of these laws at the time, most scholars believe the Sedition Act, in particular, would be ruled
unconstitutional if it had remained in effecThree of the four laws were repealed in the
Jefferson administration, but omethe Alien Enemies Attremains on the books today. Two
centuries later, the issue of free speech and freedom of the press during times of international
conflict remains a subg of intense public debate.
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Should the government be able to restrict or censor unpatriotic, disloyal, or critical speech in
times of international conflict? What about from government whistlewers or employees

who leak sensitive information? How mucbedom should journalists have to report on stories
from the perspective of enemies or to repeat propaganda from opposing forces?

EXTENDING THE BILL OF RIGHTS TO THE STATES

Ly GKS RSOFRSa F2tt26Ay3 (GKS [/ 2y aédkdedpantl 2y Q& N
the Bill of Rights to curb the power of the states, most notably in the 1833 c&arain v.

Baltimore? In this case, which dealt with prepty rights under the Fifth Amendment, the

Supreme Court unanimously decided that the Bill of Rights applied only to actions by the

FSRSNI & 3F2FSNYYSyidsz y2G aidlridisS 2N t20FHt 32FSNY
John Marshallwrote thatis & Ay O2NNBOG (2 | NBdzS GKFd aiGKS /

secure the people of the several states against the undue exercise of power by their respective

state governments; as well as against that which might be attempted by their [Federal]

governmentb €

The festering issue of the rights of enslaved persons and the convulsions of the Civil War and its
aftermath forced a reexamination of the prevailing thinking about the application of the Bill of
Rights to the states. Soon after slavery was abolishetidyl hirteenth Amendment, state
governments particularly those in the former Confederacy Sy G2 LI aa a. t I O
restricted the rights of formerly enslaved people, including the right to hold office, own land, or
vote, relegating them to secondass citizenship. Angered by these actions, members of the
Radical Republican faction in Congress demanded that the Black codes be overturned. In the
short term, they advocated suspending civilian government in most of the southern states and
replacing pdticians who had enacted these discriminatory laws. Their-tengn solution was

to propose and enforce two amendments to the Constitution to guarantee the rights of freed
men and women. These became the Fourteenth Amendment, which dealt with civildberti

and rights in general, and the Fifteenth Amendment, which protected the right to vote in
particular Eigure 4.3. though still not for women or Native Americans.
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Figure 4.4 Representative John Bing{&OH) (a) is considered the author of the Fourteenth
Amendment, adopted on July 9, 1868. Influenced by his mentor, Salmon P. Chase, Bingham was

a strong supporter of the antislavery cause. After Chase lost the Republican presidential
nominationto Abrah Y [ Ay O2fy o600X . Ay3aKIY 0SOIYS 2yS 27
supporters.

With the ratification of the Fourteenth Amendment in 1868, the scope and limits of civil

f A6SNIASaAE 0SOFYS Ot SINBNX» CANRBOZ (GKSIlawYSYRYSY
GKAOK akKlFff FONARIS (GKS LINAGAT SISA 2N AYYdzyAd
provision that echoes the privileges and immunities clause in Article 1V, Section 2 of the original
Constitution ensuring that states treat citizens of otlséates the same as their own citizens.

(To use an example from today, the punishment for speeding by aofestate driver cannot

be more severe than the punishment for anstate driver). Legal scholars and the courts have
extensively debated the meamg of this privileges or immunities clause over the years, with

some arguing that it was supposed to extend the entire Bill of Rights (or at least the first eight
amendments) to the states, and others arguing that only some rights are extended. In 1999,

Justice John Paul Stevens, writing for a majority of the Supreme Court, argGagmz v. Roe

that the clause protects the right to travel from one state to anoth&tore recently, Justice

Clarence Thomas argued in the 20M0Donald v. Chicagaling that the individual right to

bear arms applied to the states because of this cladse.

The second provision of the Fourteenth Amendment pertaining to the application of the Bill of
wAIKGa (G2 GKS adlridSa Aa GKS Rdz2S LINRBOSaa Of | dza
deprive any person of life, liberty, or qrdS NIi € = g A G K2dzi RdzS LINRPOS&aa 27
' YSYRYSy (s GKA&a OfldzaS NBEFSNE (G2 aRdzS LINROSaa
access to procedural justice (such as the right to a trial) as well as the more substantive

implication that peopd be treated fairly and impatrtially by government officials. Although the
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text of the provision does not mention rights specifically, the courts have held in a series of
cases that due process also implies that there are certain fundamental libertiesahabt be
denied by the states. For example Sherbert v. Verndd963), the Supreme Court ruled that
states could not deny unemployment benefits to an individual who turned down a job because
it required working on the Sabbath.

Beginning in 1897, the Supreme Court has found that various provisions of the Bill of Rights
protecting these fundamental liberties must be upheld by the states, even if theg stat

constitutions and laws (and the Tenth Amendment itself) do not protect them as fully as the Bill

of Rights does or at all. This means there has been a process of selective incorporation of the

Bill of Rights into the practices of the states: the Constitueffectively inserts parts of the Bill

2F wA3aKGAa Ayd2 adlrdisS tlga IyR O2yadAaddziazyas
arise to clarify particular issues and procedures, the Supreme Court decides whether state laws
violate the Bill oRights and are therefore unconstitutional.

For example, under the Fifth Amendment, a person can be tried in federal court for atfedony

serious crime only after a grand jury issues an indictment indicating that it is reasonable to try

them. (A grand jurys a group of citizens charged with deciding whether there is enough
SOARSYOS 2F | ONARYS (2 LINRaSOdziS a2YS2ySao0 ¢K
have to use grand juries as long as they ensure people accused of crimes are indicted using an
equally fair process.

Selective incorporation is an ongoing process. When the Supreme Court initially decided in

Hnny GKFG GKS {SO2yR ! YSYRYSyd LINRPGSOGA Iy AY
not decide then that it was a fundamental liberty the states must uplaslavell. It was only in

the McDonald v. Chicagmase two years later that the Supreme Court incorporated the Second
Amendment into state law. Another area in which the Supreme Court gradually moved to

incorporate the Bill of Rights regards censorship drelRourteenth Amendment. INear v.
Minnesota(1931), the Court disagreed with state courts regarding censorship and ruled it

unconstitutional except in rare casés.

4.2 Securing Basic Freedoms

Learning Objectives
By the end of this section, you will be able to:

w ldentify the liberties and rights guaranteed by the first four amendments to the
Constitution

w Explain why in practice these rights and liberties emited

w Explain why interpreting some amendments has been controversial

We can broadly divide the provisions of the Bill of Rights into three categories. The First,

Second, Third, and Fourth Amendments protect basic individual freedoms; the Fourtly)(part

Fifth, Sixth, Seventh, and Eighth protect people suspected or accused of criminal activity or
FILOAYy3 OAQGAt tAGAIIGAZ2YT YR GUKS bAYGK FyR ¢

(0p)
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Bill of Rights is not necessarily an exhaustive list tfi@llights people have and guarantees a
role for state as well as federal governmehtqure 4.5.

Categories of Rights and Protections

Individual Freedoms

Second Amendment

Third Amendment

Ninth Amendment

Figure 4.5

The First Amendment protects the right to freedom of religious conscience and practice and the

right to free expression, particularly of political and social beliefs. The Second Amendment

perhaps the most controversial todayprotects the right to defend yourself in your home or

other property, and, until the establishment of the National Guard,¢bbective right to self

defense as part of a militia. The Third Amendment prohibits the government from

O2YYlI yRSSNAY3I LIS2L)X SQa K2YSa (G2 K2dzaS &2t RASN
Amendment prevents the government from searching op&gson or property or taking

evidence without a warrant issued by a judge, with certain exceptions.
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THE FIRST AMENDMENT

The First Amendment is perhaps the most famous provision of the Bill of Rights. It is arguably
also the most extensive, because it gugres both religious freedoms and the right to express
your views in public. Specifically, the First Amendment says:

G/ 2y3aINBaa aKrtt YIS y2 fF¢ NBaLSOGAy3a t+y S
the free exercise thereof; or abridging the freedomspkech, or of the press; or the

right of the people peaceably to assemble, and to petition the Government for a

NERNBE&da 2F ANRSOIyOSaodé

Given the broad scope of this amendment, it is helpful to break it into its two major parts.

The first portion deals wit religious freedom. However, it actually protects two related sorts of
freedom: first, it protects people from having a set of religious beliefs imposed on them by the
government, and second, it protects people from having their own religious beliefictedtby
government authorities.

The Establishment Clause

The first of these two freedoms is known as the establishment clause. Congress is prohibited
from creating or promoting a statsponsored religion (this now includes the states). When the
United Sates was founded, most countries around the world had an established church or
religiort an officially sponsored set of religious beliefs and values. In Europe, bitter wars were
fought between and within states, often because the established church ofamety was in
conflict with that of another. Wars and civil strife were common, particularly between states
with Protestant and Catholic churches that had differing interpretations of Christianity. Even
today, the legacy of these wars remains, most nogab Ireland, where complications from

Brexit have rekindled tensions between a mostly Catholic south and a largely Protestant north
that have been simmering for nearly a century.

Many settlers in the United States came to this continent as refugeesdtmin wars; others

came to find a place where they could follow their own religion with-fikeded people in

relative peace. Even if the early United States had wanted to establish a single national religion,
the diversity of religious beliefs within anetween the colonies would have made this quite
impossible. Nonetheless the differences were small; most people were of European origin and
professed some form of Christianity (although in private some of the founders, most notably
Thomas Jefferson, ThomBaine, and Benjamin Franklin, held what today would be seen as
more pluralistic Unitarian or deistic views). So for much of U.S. history, the establishment
clause was not particularly importanthe vast majority of citizens were Protestant Christians

of same form, and since the federal government was relatively uninvolved in theaddgy

lives of the people, there was little opportunity for conflict. That said, there were some
citizenship and officdnolding restrictions on Jews within some of the states.

Worry about state sponsorship of religion in the United States began to reemerge in the latter
part of the nineteenth century. An influx of immigrants from Ireland and eastern and southern
Europe brought large numbers of Catholics. Fearing the new imnmgaaual their children
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would not assimilate, states passed laws forbidding government aid to religious schools. New
religious organizations, such as The Church of Jesus Christ ofdagtt8aints, Seventtay

|l RSy uAataz WSK2 3l KQa, aldokemeygSdi bieSding aspegiFof YI y& 2 (K
Protestant beliefs with other ideas and teachings at odds with the more traditional Protestant
churches of the era. At the same time, public schooling was beginning to take root on a wide

scale. Since most states hadditional Protestant majorities and most state officials were

Protestants themselves, the public school curriculum incorporated many Protestant features; at
times, these features would come into conflict with the beliefs of children from other Christian

sects or from other religious traditions.

The establishment clause today tends to be interpreted a bit more broadly than in the past; it

y2i 2yfteée FT2NDPARa GKS ONBlIGA2Yy 2F | &/ KdzZNOK 2F
forbids the government fronfiavoring one set of religious beliefs over others or favoring

religion (of any variety) over nereligion. Thus, the government cannot promote, say, Islamic

beliefs over Sikh beliefs or belief in God over atheism or agnosti€ismré 4.9.

Figure 4.6 In this illustration from a contemporary manuscript, Henry Bolingbroke (i.e., Henry
IV) claims the throne in 1399 surrounded by the Lords Spiritual and Temporal (secular). While
the Lords Spiritual have beenminority in the House of Lords since the time of Henry VIII, and
religion does not generally play a large role in British politics today, the Church of England
nevertheless remains represented in Parliament by twesikybishops.

The key question that tas the courts is whether the establishment clause should be

dzy RSNBRG22R a4 AYLRaAy3ds Ay ¢K2YlFa WSTFSNER2Y Q&
FYR aidlGdSdé¢ Ly lemant Kutzn@ihd Supréme Zdust estaldtished the

Lemon test for dciding whether a law or other government action that might promote a

particular religious practice should be allowed to staA@he Lemon test has thremiteria that

must be satisfied for such a law or action to be found constitutional and remain in effect:

1. The action or law must not lead éxcessive government entanglemevith
religion; in other words, policing the boundary between government and religion
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should be relatively straightforward and not require extensive effort by the
government.

2. The action or law cannot eitharhibit or advancereligious practice; it shdd be
neutral in its effects on religion.

3. The action or law must have somecular purposehere must be some nen
religious justification for the law.

For example, imagine your state decides to fund a school voucher program that allows children
to attend private and parochial schools at public expense; the vouchers can be used to pay for
school books and transportation to and from school. Would this voucher program be
constitutional?

[ SGQa &l NI-puspbsé grong d&f the téstS Edidehtiobidren is a clear, nen

religious purpose, so the law has a secular purpose. The law would neither inhibit nor advance
religious practice, so that prong would be satisfied. The remaining questiod usually the

one on which court decisions turnis whethe the law leads to excessive government
entanglement with religious practice. Given that transportation and school books generally
have no religious purpose, there is little risk that paying for them would lead the state to much
entanglement with religionThe decision would become more difficult if the funding were
unrestricted in use or helped to pay for facilities or teacher salaries; if that were the case, it
might indeed be used for a religious purpose, and it would be harder for the government to
ensNB GKFG Al 61ayQid oAGK2dzi FdzRAGA 2N 2GKSNJ A
government entanglement with religion.

¢KS dzaS 2F SRdzOF A2y & +ty SEFYLXS A& y234 vy
with the establishment clause hawevolved education, particularly public education, because
schootage children are considered a special and vulnerable population. Perhaps no subject

affected by the First Amendment has been more controversial than the issue of prayer in public
schools. Bcussion about school prayer has been particularly fraught because in many ways it
appears to bring the two religious liberty clauses into conflict with each other. The free exercise
clause, discussed below, guarantees the right of individuals to prabgaereligion without

government interference and while the rights of children are not as extensive in all areas as
GK2aS 2F IRdzf 64> GKS O2dz2Nlla KI @S O2yaAradaSydfe
religious freedom applies to children a=ll.

At the same time, however, government actions that require or encourage particular religious

LINF OGAO0Sa YAIKG AYFNARYy3AS dzll2y OKAf RNByQa N 3IK
effect, be unconstitutional establishments of religionr Egample, a teacher, an athletic coach,

or even a student reciting a prayer in front of a class or leading students in prayer as part of the
organized school activities constitutes an illegal establishment of religigat a school cannot

prohibit voluntary, nordisruptive prayer by its students, because that would impair the free
SESNDA&S 2F NBtAIA2YyD {2 | fGK282KaAGKS Aff gHE
unconstitutional is incorrect, the establishment clause does limit official endorsement of

religion, including prayers organized or otherwise facilitated by school authorities, even as part

of off-campus or extracurricular activitiés.
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But some laws that may appear to establish certain religious practices are allowed. For

example, the courts have permitted religiously inspired bluestdnat limit working hours or

even shutter businesses on Sunday, the Christian day of rest, because by allowing people to
LINF OGAOS GKSANI 6/ KNARAGAFY O FIFAGKET adzOK NXz Sa
generalweld SAy 3¢ 2 F Have allbved gsiridions éh$he sale of alcohol and

sometimes other goods on Sunday for similar reasons. Such laws in Bergen County, New Jersey,
and especially its borough of Paramus, shutter many retail stores every Sunday, despite Bergen
having one ofhie largest concentrations of retail space in the nation and five large enclosed
shopping malls. While various political figures, including Chris Christie, have proposed repealing
the laws, town and county officials have vowed to keep them in place asaitiqaf life"

element. Many citizens support them, while others cite the difficulty in doing their own

shopping and the impact on smaller retailers in their rationale for eliminating the restrictions.

The meaning of the establishment clause has been ceetisial at times because, as a matter

of course, government officials acknowledge that we live in a society with vigorous religious

practice where most people believe in Godven if we disagree on what God is. Disputes often

arise over how much the govament can acknowledge this widespread religious belief. The

courts have generally allowed for a certain tolerance of what is described as ceremonial deism,

an acknowledgement of God or a creator that generally lacks any substantive religious content.
Forex YL S GKS ylLaAz2yltft Y2402 aLy D2R 2SS ¢NMzAG>
money Eigure 4.3, is seen as more an acknowledgment that most citizens believe in God than

any serious effort by government offats to promote religious belief and practice. This
NBFaz2yAy3 KFa Ffaz2z o6SSy dzaSR (G2 LISNXYAG GKS Ay
Allegiance a change that came about during the early years of the Cold War as a means of
contrastingthe UnBR { G 1Sa ¢AGK GKS a32RfSaa¢ {20AS0 !

In addition, the courts have allowed some religiously motivated actions by government

agencies, such as clergy delivering prayers to open city council meetings and legislative

sessions, on the presumption thraunlike school children adult participants can distinguish
0SUsSSYy GUKS J20SNYyYSyaQa Ffft2gAy3a az2yS2ysS G2
Yet, while some displays of religious codes (e.g., Ten Commandments) are permitted in the
context of showing thewlution of law over the centuries-{gure 4., in other cases, these

displays have been removed after state supreme court rulings. In Oklahoma, the courts ordered
the removal of a Ten Commandments sculpture a& shate capitol when other groups,

including Satanists and the Church of the Flying Spaghetti Monster, attempted to get their own
sculptures allowed there.
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CA I dzNB neor ¢KS Y2302 aLYy D2R 2S ¢NMzAdé¢ KI &
186Gs (a), yet it was not mandated on paper currency until 1957. The Ten Commandments are
prominently displayed on the grounds of the Texas State Capitol in Austin (b), though a similar
sculpture was ordered to be removed in Oklahoma. (credit a: modificafievodk by Kevin

Dooley)

The Free Exercise Clause

The free exercise clause, on the other hand, limits the ability of the government to control or
NBAaOGNAROG NBfAIA2dza LINI OGAO0Sad ¢KA& LR2NIA2Yy 27
promotion of religion, but rather governmerguppressiomf religious beliefs and practices.

Much of the controversy surrounding the free exercise clause reflects the way laws or rules that
apply to everyone might apply to people with particular religious beliefs. kamele, can a

Jewish police officer whose religious belief, if followed strictly, requires them to observe

Shabbat be compelled to work on a Friday night or during the day on Saturday? Or must the
government accommodate this religious practice, evenriieins the general law or rule in

guestion is not applied equally to everyone?

Ly GKS mMdpona FyR mdnnas OlFaSa Ay@g2t gAy3a WSK20Q
AGNRLAY3T GKS NRAIKG olfllyOSd LY | RRshaudgoy G2 T2
participate in military combat, members refuse to participate in displays of patriotism, including
saluting the flag and reciting the Pledge of Allegiance, and they regularly engage-todoor

door evangelism to recruit converts. These actigiti@ve led to frequent conflict with local
FdzK2NAGASad WSK20FKQa 2AGySaa OKAfRNBY ¢SNB
flag or recite the Pledge of Allegiance, and members attempting to evangelize were arrested for
violating laws agarsst doorto-door solicitation of customers. In early legal challenges brought

08 WSK20FIKQa 2AGySaasSas (GKS {dzZNBYS /2dz2NI 41 &
burdened their religious belief$.However, in later cases, the court was willing to uphold the
NAIKGA 2F WSK2QFKQa 2AGySaasSa G2 LINRPaS¥edAals

The rights of conscientious objecsorindividuals who claim the right to refuse to perform

military service on the grounds of freedom of thought, conscience, or refigh@ve also been
controversial although many conscientious objectors have contributed service as non
combatant medics during wartime. To avoid serving in the Vietnam War, many people claimed
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to have a conscientious objection to military service on the basis that they believed this
particular war was unwise or unjust. However, the Supreme Court rul&illiette v. United
Statesthat to claim to be a conscientious objector, a person must be opposed to senang in
war, not just some war&

Establishing a general framework for deciding whether a religious belief can trump general laws

and policies has been a challenge for the Supreme Court. In the 1960s and 1970s, the court

decided twocases in which it laid out a general test for deciding similar cases in the future. In

both Sherbert v. Vernea case dealing with unemployment compensation, ¥idconsin v.

Yoder which dealt with the right of Amish parents to homeschool their childtlea,court said

that for a law to be allowed to limit or burden a religious practice, the government must meet

two criterial® It must demonstrate boththda A 0 KIFI R F aO2YLIStt Ay3a 320S
fAYAGAY3 GKIFG LINFOGAOS IyR (KIFIG GKS NBaildNROUGA
show there was a very good reason for the law in question and that the law was the only

feasible way of achiéwg that goal. This standard became known as the Sherbert test. Since the
burden of proof in these cases was on the government, the Supreme Court made it very

difficult for the federal and state governments to enforce laws against individuals that would

infringe upon their religious beliefs.

In 1990, the Supreme Court made a controversial decision substantially narrowing the Sherbert

test inEmployment Division v. Smith Y 2 NB  LJ2 LJdzf | NI & | y?2Thigcadea da (i KS
involved two men who were members of the Native American Church, a religious organization

that uses the hallucinogenic peyote plant as part of its sacraments. After being arrested for
possession of peyote, the two men were fired from their jobs as counselors at a private drug
rehabilitation clinic. When they applied for unemployment benefits, the state refused to pay on

the basis that they had been dismissed for woglated reasons. The em appealed the denial

of benefits and were initially successful, since the state courts applied the Sherbert test and

found that the denial of unemployment benefits burdened their religious beliefs. However, the
Supreme Court ruled in &8 decisionthafl KS & 02 YLISt f Ay3 I20SNYYSy Gl f
AK2dzf R y20 LI e&T AyadSIRTZ a2 f2y3 Fta GKS 1 g
beliefs in particular, it was not up to the courts to decide that those beliefs were more

important than the lawn question.

On the surface, a case involving the Native American Church seems unlikely to arouse much
controversy. But because it replaced the Sherbert test with one that allowed more government
regulation of religious practices, followers of other religgdraditions grew concerned that

state and local laws, even ones neutral on their face, might be used to curtail their religious

practices. In 1993, in response to this decision, Congress passed a law known as the Religious
Freedom Restoration Act (RFR&hich was followed in 2000 by the Religious Land Use and
Institutionalized Persons Act after part of the RFRA was struck down by the Supreme Court. In
addition, since 1990, twentgne states have passed state RFRAs that include the Sherbert test
instatet 6> | yR adrkidS O2dz2NI RSOA&aAA2ya Ay St S@Sy a
compelling governmental interest interpretation of the free exercise clause into staté'law.
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However, the RFRA itself has not been without its critics. While it has been relatively
uncontroversial as applied to the rights of individuals, debate has emerged about whether
businesses and other groups can be said to have reldibarty. In explicitly religious
organizations, such as an Orthodox Union congregation or the Roman Catholic Church, it is
fairly obvious members have a meaningful, shared religious belief. But the application of the
RFRA has become more problematicusibesses and neprofit organizations whose owners
or organizers may share a religious belief while the organization has some seculeg|igmus
purpose.

Such a conflict emerged in the 2014 Supreme Court case knouara=ll v. Hobby LobBy

The Hobby Lobby chain of stores sells arts and crafts merchandise at hundreds of stores and its
founder, David Green, is a fundamentalist Christian whose batielisde opposition to

abortion and contraception. Consistent with these beliefs, he used his business to object to a
provision of the Patient Protection and Affordable Care Act (ACA or Obamacare) requiring
employerbacked insurance plans to include-obarge access to the morningfter pill, a form

of emergency contraception, arguing that this requirement infringed on his conscience. Based

in part on the federal RFRA, the Supreme Court agread 56 A 1 K DNBSY YR | 200 &
position and said that Hobby Lopland other closely held businesses did not have to provide
employees free access to emergency contraception or other birth control if doing so would

A2t 0SS GKS NBtAIA2dza 0SSt ASTFa 2F (GKS o0dzaAySa
waysthed 2 SNY YSy G O2dzZ R SyadzaNS | 00Saa (G2 GKSas
paying for them directly).

In 2015, state RFRAs became controversial when individuals and businesses that provided
wedding services (e.g., catering and photography) werepmiled to provide these for samme

sex weddings in states where the practice had been newly legalzedr¢ 4.3 Proponents of

state RFRA laws argued that people and businesses ought not be compelled teeendor
practices that their religious beliefs hold to be immoral or indecent. They also indicated
concerns that clergy might be compelled to officiate seén8 E Y I NNA F 3S& | 3 Ay ai
teachings. Opponents of RFRA laws argued that individuals aimebsss should be required,

per Obergefell v. Hodgeso serve sameex marriages on an equal basis as a matter of ensuring
the civil rights of gays and lesbian people, just as they would be obliged to cater or photograph
an interracial marriag€: It should be noted that religious organizations and clergy are not
homogeneous in their view of marriage. For example, samemarriage is supported by
Episcopalians, a sizable number of Methodists, and many leaders in the Jewish and Hindu
faiths 24
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Figure 4.8 One of the most recent notorious casesedI|to the free exercise clause involved

an Oregon bakery whose owners refused to bake a wedding cake for a lesbian couple in January
HAMoX OAGAY3 (GKS 26ySNBQ NBfAIA2dza 0SSt ASTaod ¢
damages as a result of the ongg dispute. However, in a similar cabégsterpiece Cakeshop v.

Colorado Civil Rights Commissitire U.S. Supreme Court ruled in favor of the baker's

rights.(credit: modification of work by Bev Sykes)

Despite ongoing controversy, however, the courts heeesistently found some public

interests sufficiently compelling to override the free exercise clause. For example, since the late
YAYSGSSyGK OSyiddzaNEZ GKS O2dzNIa KFE@S O2yaradsSy
exempt them from the general\es against polygamy, drug use, or human sacrifice. Yet, the

public interest did not trump individual rights during the COY@pandemic, when the

Supreme Court overturned California's ban on indoor gatherib@ther potential acts in the

name of religion that are also out of the question are drug use and human sacrifice.

Freedom of Expression

Although the remainder of the First Amendment protects four distinct rightse speech,

press, assembly, and petitiorwe generally think of these rights today as encompassing a right

G2 FTNBSR2Y 2F SELINB&aAA2Y S LI NibohtiodaasbNiedthea A y OS5
lines between oral and written communication (i.e., speech and press) in the centuries since

the First Amendment was written and adopted.

Controversies over freedom of expression were rare until the 1900s, even though government
censorship was quite common. For example, during the Civil War, the Union post office refused
to deliver newspapers that opposed the war or sympathized with the Confederacy, while
allowing prewar newspapers to be mailed. The emergence of photography andesyan

particular, led to new public concerns about morality, causing both state and federal politicians
to censor lewd and otherwise improper content. At the same time, writers became more
ambitious in their subject matter by including explicit referemte sex and using obscene
language, leading to government censorship of books and magazines.
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Censorship reached its height during World War I. The United States was swept up in two
waves of hysteria. Antserman feeling was provoked by the actions of Garynand its allies
leading up to the war, including the sinking of the RMSitaniaand the Zimmerman Telegram,

an effort by the Germans to conclude an alliance with Mexico against the United States. This
concern was compounded in 1917 by the Bolshewflgion against the more moderate

interim government of Russia; the leaders of the Bolsheviks, most notably Vladimir Lenin, Leon
Trotsky, and Joseph Stalin, withdrew from the war against Germany and called for communist
revolutionaries to overthrow the gatalist, democratic governments in western Europe and

North America.

Americans who vocally supported the communist cause or opposed the war often found
themselves in jail. IBchenck v. United Statehe Supreme Court ruled that people
encouraging youngnen to dodge the draft could be imprisoned for doing so, arguing that

NBEO2YYSYRAY3 (KIG LIS2LXS RAaz2o0Se GKS 1 g o1 &
GKSFGNB yR OldzaAy3a I LI yAOé | yR (KdzaA BINBaSyi

Similarly, communists and other revolutionary anarchists and socialists during the Red Scare
after the war were prosecuted under various state and federal fawsupporting the forceful

or violent overthrow of government. This general approach to political speech remained in
place for the next fifty years.

Ly GKS mMopcnaz K2gSOSNE (GKS {dz2LINBYS [/ 2dzNIiQa
response tahe Vietham War and the growing antiwar movement. In a 1969 case involving the
Ku Klux KlarBrandenburg v. Ohjahe Supreme Court found that only speech or writing that
constituted a direct call or plan to imminent lawless action, an illegal act imtheediate

future, could be suppressed; the mere advocacy of a hypothetical revolution was not eAough.
The Supreme Court also found that various formsyailsolic speech wearing clothing like an
armband that carried a political symbol or raising a fist in the air, for examplye subject to

the same protections as written and spoken communication. More recently, symbolic speech
related to the U.S. flag hasnhgendered intense debate. Whether one should kneel during the
national anthem, or ought to be able to burn the U.S. flag, are key questions.

Milestone

Burning the U.S. Flag

Perhaps no act of symbolic speech has been as controversial in U.S. historpasithg of

the flag Eigure 4.9. Citizens tend to revere the flag as a unifying symbol of the country in much
the same way most people in Britain would treat the reigning queen (or king). States and the
federalgovernment have long had laws protecting the flag from being desecratedaced,
damaged, or otherwise treated with disrespect. Perhaps in part because of these laws, people
who have wanted to drive home a point in opposition to U.S. government policiesfband
desecrating the flag a useful way to gain public and press attention to their cause.
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Figure 4.9 On the eve of the 2008 election, a U.S. flag was burned in protest in New
Hampshire. (credit: modification of work by Jennifer Parr)

One such pen was Gregory Lee Johnson, a member of variousgnamunist and antiwar

groups. In 1984, as part of a protest near the Republican National Convention in Dallas, Texas,
Johnson set fire to a U.S. flag that another protestor had torn from a flagpole. slamested,

OKII NBSR ¢6AGK GRS&aSONIGAZ2Yy 2F | @GSYySNIGSR 20628
convicted of that offense. However, in 1989, the Supreme Court decideeas v. Johnson

that burning the flag was a form of symbolic speech protectethbyFirst Amendment and

found the law, as applied to flag desecration, to be unconstitutiéhal.

This court decision was strongly criticized, and Congesgsonded by passing a federal law,
the Flag Protection Act, intended to overrule it; the act, too, was struck down as
unconstitutional in 19962 Since thenCongress has tried and failed on several occasions to
propose constitutional amendments allowing the states and federal governmentto re
criminalize flag desecration.

Should we amend the Constitution to allow Congress or the states to pass laws pgateetin
U.S. flag from desecration? Should we protect other national symbols as well, such as standing
for the national anthem? Why or why not?

Freedom of the press is an important component of the right to free expression as wédaitn

v. Minnesota an arly case regarding press freedoms, the Supreme Court ruled that the
government generally could not engage in prior restraint; that is, states and the federal
government could not in advance prohibit someone from publishing something without a very
compeling reason® This standard was reinforced in 1971 in the Pentagon Papers case, in
which the Supreme Court found that the government could not prohibitNlee/ York Times
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andWashington Poshewspapers from publishing the Pentagon PapérEhese papers

included materials from a secret history of the Viethamr\Weat had been compiled by the
military. More specifically, the papers were compiled at the request of Secretary of Defense
Robert McNamara and provided a study of U.S. political and military involvement in Vietnam
from 1945 to 1967. Daniel Ellsberg fanstureleased passages of the Papers to the press to
show that the United States had secretly enlarged the scope of the war by bombing Cambodia
and Laos among other deeds while lying to the American public about doing so.

Although people who leak secret armation to the media can still be prosecuted and

punished, this does not generally extend to reporters and news outlets that pass that
information on to the public. The Edward Snowden case is another good case in point. Snowden
himself, rather than thos@volved in promoting the information that he shared, is the object

of criminal prosecution.

Furthermore, the courts have recognized that government officials and other public figures

might try to silence press criticism and avoid unfavorable news covérag@aeatening a

lawsuit for defamation of character. In the 198w York Times v. Sullivease, the Supreme

Court decided that public figures needed to demonstrate not only that a negative press

statement about them was untrue but also that the statem&as published or made with

SAGKSNI YIFIE AOA2dza Ay GSy il #£?NiisGuNid @4dé iSmuéh hadera NB 3 | N.
for politicians to silence gential critics or to bankrupt their political opponents through the

courts.

The right to freedom of expression is not absolute; several key restrictions limit our ability to
speak or publish opinions under certain circumstances. We have seen that the@mms
protects most forms of offensive and unpopular expression, particularly political speech;

however,incitement2 ¥ | ONAYAYlIf | OG0 aFAIKGAYI g2NRAIE
{22 FT2NJ SEIFIYLX S @&2dz OF y QINBRANHI ¢ R (I MR YERYEI A
dzLJ G KI G 3JFdz2H¢E ' YR (KS {dzZLINBSYS [/ 2dz2NI KlFa Fff2g
4dzOK & o0dzNYAy3 | ONR&aa 2y GKS Flowed 9032 F 'y | FN
CAYylLfftes a 6SQ@S 2 dzatuwhaleSywiteRSrm KibeD ar dgpak¢gn 2 T OK

form (slanderj is not protected by the First Amendmg so people who are subject to false
accusations can sue to recover damages, although criminal prosecutions of libel and slander are
uncommon.
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Figure 4.10 The Supreme Court has allowed laws that ban threatening symbolic speech, such
as burning crosss on the lawns of African American families, an intimidation tactic used by the
Ku Klux Klan, pictured here at a meeting in Gainesville, Florida, on December 31, 1922.

Another key exception to the right to freedom of expression is obscenity, acts onstate

that are extremely offensive under current societal standards. Defining obscenity has been

something of a challenge for the courts; Supreme Court Justice Potter Stewart famously said of
obscenity, having watched pornography in the Supreme Courtbyld > oL 1y 26 Al 6K
AGde LydG2 GKS SIFENIeé (6SYGASGK OSyldda2NEX gNRGGS
including works by noted authors such as James Joyce and Henry Miller, although today it is

rare for the courts to uphold obscenity chasgfor written material alone. In 1973, the

{ dzZLINBYS / 2dzNIi Saidlof AAKSR GKS aAfftSNI 0Sad F2N
whether the average person, applying contemporary community standards, would find that the

work, taken as a whole, appeadtsthe prurient interest, (b) whether the work depicts or

describes, in a patently offensive way, sexual conduct specifically defined by the applicable

state law; and (c) whether the work, taken as a whole, lacks serious literary, artistic, political, or

& OA Sy (i A¥However] kthé ajrSicaon of this standard has at times been problematic. In

LI NI A OdzE F NE GKS 02y OSLII 2 Tafa O yARSYALIAINKG SNBLIZGi2A YA YO
obscenity varies from place to place; many people in New York or San Francisco might not bat

an eye at something people in Memphis or Salt Lake City would consider offensive. The one

form of obscenity that has been banned ast without challenge is child pornography,

although even in this area the courts have found exceptions.

The courts have allowed censorship of lssn-obscene content when it is broadcast over the
airwaves, particularly when it is available for anyonedoeive. In general, these restrictions on
indecency a quality of acts or statements that offend societal norms or may be harmful to
minorst apply only to radio and television programming broadcast when children might be in
the audience, although most cabénd satellite channels follow similar standards for

commercial reasons. An infamous case of televised indecency occurred during the halftime
show of the 2004 Super Bowl, during a performance by singer Janet Jackson in which a part of
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her clothing was remmved by fellow performer Justin Timberlake, revealing her right breast. The
network responsible for the broadcast, CBS, was ultimately presented with a fine of $550,000
by the Federal Communications Commission, the government agency that regulatesdelevisi
broadcasting. However, CBS was not ultimately required to pay.

On the other hand, in 1997, the NBC network showed a broadcdstdK A y RfaSilnRa [ A a i
depicting events during the Holocaust in Nazi Germany, without any editing, so it included
graphicnudity and depictions of violence. NBC was not fined or otherwise punished, suggesting
there is no uniform standard for indecency. Similarly, in the 1990s Congress compelled

G§St SOAaAA2Y ONRBIFROIFAGSNRE (2 AYLIX SYSIVKA WX (S SOA
televisions and cable boxes, so parents could better control the television programming their
children might watch. However, similar efforts to regulate indecent content on the Internet to

protect children from pornography have largely been skrdown as unconstitutional. This

outcome suggests that technology has created new avenues for obscene material to be
RAAASYAYIFIOU0SR® ¢KS / KAfRNByQa LglashpsSand t N2 G SO
public libraries receiving Internet access usipgaal Erate discounts to filter or block access

to obscene material and other material deemed harmful to minors, with certain exceptions.

The courts have also allowed laws that forbid or compel certain forms of expression by
businesses, such as laws thatjuire the disclosure of nutritional information on food and
beverage containers and warning labels on tobacco prodéceisi(e 4.1). The federal

government requires the prices advertised for airline tiski® include all taxes and fees. Many
states regulate advertising by lawyers. And, in general, false or misleading statements made in
connection with a commercial transaction can be illegal if they constitute fraud.

CA 3 dzNB noemm waifGiSg ladel A Bok ¢f cigaustieSisdahdatad by the
Food and Drug Administration. The United States was the first nation to require a health
warning on cigarette packages. (credit: Debora Cartagena, Centers for Disease Control and
Prevention)

Furthermae, the courts have ruled that, although public school officials are government actors,
the First Amendment freedom of expression rights of children attending public schools are
somewhat limited. In particular, iminker v. Des Moin€$969) andHazelwood/. Kuhlmeier
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school newspapers and epches delivered by students can be controlled, either for the

purposes of instructing students in proper adult behavior or to deter conflict between students.

Free expression includes the right to assemble peaceably and the right to petition government
officials. This right even extends to members of groups whose views most people find
abhorrent, such as American Nazis and the vehementlylaBBTQ Westboro Bagtt Church,
whose members have become known for their protests at the funerals of U.S. soldiers who
have died fighting in the war on terréf.Free expressnt although a broad right is subject to
certain constraints to balance it against the interests of public order. In particular, the nature,
place, and timing of protestsbut not their substantive contemt are subject to reasonable

limits. The courts have ked that while people may peaceably assemble in a place that is a
public forum, not all public property is a public forum. For example, the inside of a government
office building or a college classroorparticularly while someone is teachings not generail
considered a public forum.

Rallies and protests on land that has other dedicated uses, such as roads and highways, can be
limited to groups that have secured a permit in advance, and those organizing large gatherings
may be required to give sufficient hoe so government authorities can ensure there is enough
security available. However, any such regulation must be viewqo@atral; the government

may not treat one group differently than another because of its opinions or beliefs. For
example,thegovef YSy G OF y Qi LISNX¥YAG + Nrffe o6& | 3INERdzI
forbid opponents from staging a similar rally. Finally, there have been controversial situations in
which government agencies have established&peech zones for protesters duripglitical
conventions, presidential visits, and international meetings in areas that are arguably selected
to minimize their public audience or to ensure that the subjects of the protests do not have to
encounter the protesters.

THE SECOND AMENDMENT

Therehas been increased conflict over the Second Amendment in recent years due to school
shootings and gun violence. As a result, gun rights have become a highly charged political issue.
The text of the Second Amendment is among the shortest of those incindbé Constitution:

a! ¢Sttt NBIdA I GSR aAfAGAlrYT 6SAy3 ySOSaal
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But the relative simplicity of its text has not kept it from controversy; arguablySgwond
Amendment has become controversial in large part because of its text. Is this amendment
YSNBte | LINRPOSOUA2Y 2F GKS NARIKG 2F GKS adaras
OAGAET RSTFSyaSsz 2NJ A& Al él FANROGSBRX DY 62T Aly RA MR
Before the Civil War, this would have been a nearly meaningless distinction. In most states at

that time, White males of military age were considered part of the militia, liable to be called for
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servicetoputdown3 o St f A2ya 2N Ay @l araz2yas yR GKS NAIKI
considered a commaofaw right inherited from English law that predated the federal and state
constitutions. The Constitution was not seen as a limitation on state power, and since the states
expected all free men to keep arms as a matter of course, what gun control there was mostly
NEZ2t SR I NRPdzyR SyadzNAy3a Syafl @SR LIS2LIX S o6 yR

With the beginning of selective incorporation after the Civil War, debaiver the Second
Amendment were reinvigorated. In the meantime, as part of their Black codes designed to
reintroduce most of the trappings of slavery, several southern states adopted laws that
restricted the carrying and ownership of weapons by formeriglaved people. Despite
acknowledging a commelaw individual right to keep and bear arms, in 1876 the Supreme

Court declined, ifunited States v. Cruicksharnk intervene to ensure the states would respect
it. 38

In the following decades, states gradually began to introduce laws to regulate gun ownership.
Federal gun control laws began to be introduced in the 1930s in response to organized crime,

with stricer laws that regulated most commerce and trade in guns coming into force in the

wake of the street protests of the 1960s. In the early 1980s, following an assassination attempt

on President Ronald Reagan, laws requiring background checks for prospectiveygrs were

LJ 3aSR® 5dzNAy3d (GKAA LISNA2RI GKS { dzLINBYS / 2 dzNI
Amendment were ambiguous at best.Umited States v. Millethe Supreme Court upheld the

mon bl GA2Yy Il f CANBI NXaif shhtgdisQaigely MEh& Bagishhath 2y 2 F &
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This finding was generaligterpreted as meaning that the Second Amendment protected the

right of the states to organize a militia, rather than an individual right, and thus lower courts

generally found most firearm regulationsncluding some city and state laws that virtually

outlawed the private ownership of firearmgo be constitutional.

However, in 2008, in a narrowg8 decision orDistrict of Columbia v. Hellehe Supreme Court

found that at least some gun control law#l violate the Second Amendment and that this
amendmentR2 Sa LINRPGSOG Yy AYRAGARdzZ f Qa NRARIKG G2 1S
circumstances A Y LJ- NI A Odzf  NE & F2 NJ (NI RAdfehe yithihthee | ¢ F
K 2 Y @Betause the District of Columbia is not a state, this decision immediately applied the

right only to the federal government and territorial governments. Two years latéicinonald

v. Chicagpthe Supreme Court overturned ti@ruckshankdecision (§4) and again found that

the right to bear arms was a fundamental right incorporated against the states, meaning that

state regulation of firearms might, in some circumstances, be unconstitutional. In 2015,

however, the Supreme CourtfaR 4 SR aS@OSNI f 2F {ly CN}IyOAaoz2Qa
remain in place, suggesting thaas in the case of rights protected by the First Amendment

the courts will not treat gun rights as absolutédure 4.1»%! Elsewhere in the political system,

the gun issue remains similarly unsettled. However, in the wake of especially traumatic

shootings at a Las Vegas ootd concert and at a school in Parkland, Florida, there has been

increased activism around gun control and community safety, especially among the4foung.
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demonstrating that the right to possess a gun is not absolute. (credit: modification of work by
Thomas R Machnitzki)

THE THIRD AMENDMENT
The Third Amendment says inlful

b2 {2f RASNJ aKlItfttX Ay GAYS 2F LIS OS 06S | dzl N
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Most people consider this provision of the Constitution obsolete and unimportant. However, it
is worthwhile to note its relevance in the context of the time: citizens remembered having their
cities and towns occupied by British soldiers and mercenaries during the Revolutionary War,
and they viewed the British laws that required the colonists todesoldiers particularly
offensive, to the point that it had been among the grievances listed in the Declaration of
Independence.

Today it seems unlikely the federal government would need to house military forces in civilian
lodgings against the will of pperty owners or tenants; however, perhaps in the same way we
consider the Second and Fourth amendments, we can think of the Third Amendment as
NEFEtSOGAYT | ONBIFRSNJI ARSI GKIGO 2dzNJ K2YS&a € AS
should not vidate unless absolutely necessary.

THE FOURTH AMENDMENT

The Fourth Amendment sits at the boundary between general individual freedoms and the

NAIKGA 2F (K2aS adzaLISOGSR 2F ONARAYSaoe 2SS alg S
broader concern aboutstablishing an expectation of privacy from government intrusion at
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home. Another way to think of the Fourth Amendment is that it protects us from overzealous
efforts by law enforcement to root out crime by ensuring that police have good reason before
theyA y 4 NUzZRS 2y LIS2LJ SQa tAQBS& 6AUK ONAYAYIlIE AyD

The text of the Fourth Amendment is as follows:
G¢CKS NARAIKG 2F GKS LIS2LXS G2 06S aSOdaNB Ay (K
against unreasonable searches and seizures, shall not be vicdetecho Warrants
shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be
aSAT SRpE
The amendment places limits on batearchesindseizuresSearches arefforts to locate
documents and contraband. Seizures are the taking of these items by the government for use
as evidence in a criminal prosecution (or, in the case of a person, the detention or taking of the
person into custody).

In either case, the amendent indicates that government officials are required to apply for and

receive a search warrant prior to a search or seizure; this warrant is a legal document, signed by

a judge, allowing police to search and/or seize persons or property. Since the 186@weh,

the Supreme Court has issued a series of rulings limiting the warrant requirement in situations
GKSNBE I LISNE2Y OFy 06S &FAR G2 f101 | aGNBlFazyl
Police can also search and/or seize people or property withomarrant if the owner or renter

consents to the search, if there is a reasonable expectation that evidence may be destroyed or
tampered with before a warrant can be issued (i.e., exigent circumstances), or if the items in
guestion are in plain view ofogernment officials.

Furthermore, the courts have found that police do not generally need a warrant to search the
passenger compartment of a cafiure 4.1) or to search people entering the United States
from another country®® When a warrant is needed, law enforcement officers do not need
enough evidence to secure a conviction, but they must demonstrate tdgejthat there is
probable cause to believe a crime has been committed or evidence will be found. Probable
cause is the legal standard for determining whether a search or seizure is constitutional or a
crime has been committed; it is a lower threshold tltha standard of proof at a criminal trial.

Critics have argued that this requirement is not very meaningful because law enforcement

officers are almost always able to get a search warrant when they request one. On the other
KIYyRE &aAy0OS 68KB2URRYOS SELIBOAGS GKSANI GAYS 2
search warrants that are unlikely to be granted, perhaps the high rate at which they get them

should not be so surprising. The use of -kmock" warrants based on the premise that a

suspect wold destroy drug evidence has recently been curtailed after the wrongful killing of

Breonna Taylor by police serving such a warfant?
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Figure 4.13 A state police officer conducting a traffic stop near Walla Walla, Washington.
(credit: modification of work by Richard Bauer)

What happens if the police conduct an illegal search or seizure without a warrant and find

evidence of a crime? In the 1961 Supreme Court &4egep v. Ohipthe court decided that
SOARSYOS 20GFAYSR gAlK2dzi | & Nihsynéntichégdl 0 RARY
above could not be used as evidence in a state criminal trial, giving rise to the broad application

of what is known as the exclusionary rule, which was first established in 1914 on a federal level
inWeeks v. United Statéé¢ KS SEOf dzaA 2y NB NHzZ S R2Say Qi 2dzAif
items or people seized without a warrant (or falling under an exception noted above); it also

applies toany evidence developed or discovered as a result of the illegal search or seizure.

For example, if police search your home without a warrant, find bank statements showing large

cash deposits on a regular basis, and discover you are engaged in some intligeinavhich

they were previously unaware (e.g., blackmail, drugs, or prostitution), they can neither use the

bank statements as evidence of criminal activity, nor prosecute you for the crimes they

discovered during the illegal search. This extension @ftkclusionary rule is sometimes called

0KS GaFNHzZA G 2F (GKS LIAaz2y2dza GNBSZ¢ 06SOI dzaS 2dz
or seizure) is poisoned, so is anything that grows out ©f it.

However, like the requirement for a search warrant, the exclusionary rule does have

exceptions. The courts have allowed evidence to be used that was obtained without the
necessary legal procedures in circuarstes where police executed warrants they believed
GSNE O2NNBOGfte INIYGSR o0dzi Ay FFOO 6SNB yz2a 6
p2dz R KIS 0SSy F2dzyR lyeégle KIFIR (KSe& ¥F2fft26S

The requirement of probable caeislso applies to arrest warrants. A person cannot generally
be detained by police or taken into custody without a warrant, although most states allow
police to arrest someone suspected of a felony crime without a warrant so long as probable
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cause existsand police can arrest people for minor crimes or misdemeanors they have
witnessed themselves.

The Supreme Court's 2012 and 2018 decisiotnited States v. Jonesid Carpenter v. United
Statesextended the prohibition of illegal search and seizure toraatless location tracking,
either by installing a GPS device, as intbeexase, or by accessing that information provided
to cellular companies, as @arpenter

4.3 The Rights of Suspects
Learning Objectives
By the end of this section, you will aéle to:

w Identify the rights of those suspected or accused of criminal activity
w Explain how Supreme Court decisions transformed the rights of the accused
w Explain why the Eighth Amendment is controversial regarding capital punishment

In addition to protectng the personal freedoms of individuals, the Bill of Rights protects those
suspected or accused of crimes from various forms of unfair or unjust treatment. The
LINEYAYSYOS 2F GUKS&AS LINRGSOUA2Yya Ay (GKS . Aff 2
experience of what they believed to be unjust rule by British authorities, however, and the use

of the legal system to punish rebels and their sympathizers for political offenses, the impetus to
ensure fair, just, and impartial treatment to everyone acaliséa crime no matter how

unpopular is perhaps more understandable. What is more, the revolutionaries, and the

eventual framers of the Constitution, wanted to keep the best features of English law as well.

In addition to the protections outlined in the Bdh Amendment, which largely pertain to
investigations conducted before someone has been charged with a crime, the next four
amendments pertain to those suspected, accused, or convicted of crimes, as well as people
engaged in other legal disputes. At eyetage of the legal process, the Bill of Rights
incorporates protections for these people.

THE FIFTH AMENDMENT

Many of the provisions dealing with the rights of the accused are included in the Fifth
Amendment; accordingly, it is one of the longest in Bik of Rights. The Fifth Amendment
states in full:

Gb2 LISNB2Y akKlftf 06S KSftR (42 lyagSNI F2NJ I OF
on a presentment or indictment of a Grand Jury, except in cases arising in the land or

naval forces, or in the Militiavhen in actual service in time of War or public danger;

nor shall any person be subject for the same offence to be twice put in jeopardy of

life or limb; nor shall be compelled in any criminal case to be a witness against

himself, nor be deprived of lifdiberty, or property, without due process of law; nor

AKFEEf LINAGEFGS LINRPLISNIé oS GF1Sy F2NJ Lzt A0
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The first clause requires that serious crimes be prosecuted only after an indictment has been
issued by a grand jury. Howeayseveral exceptions are permitted as a result of the evolving
interpretation and understanding of this amendment by the courts, given the Constitution is a
living document. First, the courts have generally found this requirement to apply only to

felonies less serious crimes can be tried without a grand jury proceeding. Second, this provision
of the Bill of Rights doesot apply to the states because it has not been incorporated; many
states instead require a judge to hold a preliminary hearing to destugther there is enough
evidence to hold a full trial. Finally, members of the armed forces who are accused of crimes
are not entitled to a grand jury proceeding.

The Fifth Amendment also protects individuals against double jeopardy, a process thatsubject

a suspect to prosecution twice for the same criminal act. No one who has been acquitted

(found not guilty) of a crime can be prosecuted again for that crime. But the prohibition against

double jeopardy has its own exceptions. The most notable is tipabliibits a second

prosecution only at the same level of government (federal or state) as the first; the federal
government can try you for violating federal law, even if a state or local court finds you not

guilty of the same action. For example, in thalg 1990s, several Los Angeles police officers

accused of brutally beating motorist Rodney King during his arrest were acquitted of various
OKIFNBS& Ay | aidlFldS O2dzaNILX o6dzi a2YS gSNB I &SN
rights.

The dauble jeopardy rule does not prevent someone from recovering damages in a civil @ase
legal dispute between individuals over a contract or compensation for an mjingt results

from a criminal act, even if the person accused of that act is found nay gihe famous case

from the 1990s involved former football star and television personality O. J. Simpson. Simpson,
although acquitted of the murders of his-@ife Nicole Brown and her friend Ron Goldman in a
criminal court, was later found to be respobl& for their deaths in a subsequent civil case and

as a result was forced to forfeit most of his wealth to pay damages to their families.

Perhaps the most famous provision of the Fifth Amendment is its protection against self
incrimination, or the right® remain silent. This provision is so well known that we have a
LIKNF &S F2NJ AGY aGidFi1Ay3 G0KS CAFOUKDPE tS2LX S KI O
enforcement officers that might constitute an admission of guilt or responsibility for a crime.
Moreover, in a criminal trial, if someone does not testify in their own defense, the prosecution
cannot use that failure to testify as evidence of guilt or imply that an innocent person would
testify. This provision became embedded in the public consoeassfollowing the Supreme

/ 2 dzNI Qa wm Micaeda \WHdzohaiEereyysuspects were required to be informed of
their most important rights, including the right against selérimination, before being
interrogated in police custod$2 However, contrary to some media depictions of the Miranda
warning, law enforcement officials do not necessarily have to inform suspects of their rights
before they arequestioned in situations where they are free to leave.

[ A1S GUKS C2dzNIISSYyidK ! YSYRYSy(iQa RdzS LINROS&aa O
FSRSNIf 3F28SNYYSYyd FNRY RSLINAGAY I LIS2LX S 27F 0
LINE OS & a 2 ®hatidledprdcess is & gardnfee that people will be treated fairly and
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impartially by government officials when the government seeks to fine or imprison them or

take their personal property away from them. The courts have interpreted this provision to

meanthat government officials must establish consistent, fair procedures to decide when

LIS2 L)X SQ&4 FTNBSR2Ya IINB fAYAUSR® LYy 20KSNJ g2NRa
limited, or their property taken arbitrarily or on a whim by police or other gaweent officials.

As a result, an entire body of procedural safeguards comes into play for the legal prosecution of
crimes. However, the Patriot Act, passed into law after the 9/11 terrorist attacks, somewhat

altered this notion.

The final provision of th&€ifth Amendment has little to do with crime at all. Tia&ings clause

aleéa GKIFIG GLINARGFGS LINPLISNI & wOlyy2G6 0SS Gl 1Sy
LINEGAAAZ2Y S FE2y3 gA0K GKS Rdz2S LINRPOS3é&nt@f I dza SQ
GASGSR a  LINRPGSOUOGA2Y 2F AYRAGARdZ taQ SO2y2Y
tangible and intangible property for their own benefit. For example, you have the right to trade

your knowledge, skills, and labor for money through kvor the use of your property, or trade

money or goods for other things of value, such as clothing, housing, education, or food.

I AA3AYAFAOLIYG NBOSyld O2yiNRBROSNEE 20SNJ SO2y2YA
use of the power of eminent donmato take property for redevelopment. Traditionally, the

main use of eminent domain was to obtain property for transportation corridors like railroads,
highways, canals and reservoirs, and pipelines, which require fairly straight routes to be

efficient. Be.cause any single property owner could effectively block a particular route or extract

an unfair price for land if it was the last piece needed to assemble a route, there are reasonable
arguments for using eminent domain as a last resort in these circunoss$a particularly for

projects that convey substantial benefits to the public at large.

However, increasingly eminent domain has been used to allow economic development, with
beneficiaries ranging from politically connected big businesses such as cafactaners

building new factories to highly profitable sports teams seeking-evare-luxurious stadiums

(Figure 4.1% And, while we traditionally think of property owners as relatively ww#lpeople
whocanF SYR T2NJ 6KSYaSt@gSa Ay GKS LR{TAGAOIT aead:
protecting, these cases frequently pit lowemnd middleclass homeowners against

multinational corporations or multimillionaires with the ear of city and state officials

notorious 2005 case&elo v. City of New Londdhe Supreme Court sided with municipal

officials taking homes in a middt#ass neighborhood to obtain land for a large pharmaceutical
O2YLJ yeQa O2 Nsnateli, 8ie campridddmindt built on the seized land and

the case led to a public backlash against the use of eminent domain and legal changes in many
states, making it harder for cities take property from one private party and give it to another

for economic redevelopment purposes. Eminent domain has once again become a salient issue
in the context of the Trump administration's attempt to use the doctrine to seize several

parcels of priate property for the proposed border waf.
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Figure 4.14 AT&T Stadium in Arlington, Texas, sits on land taken by eminent domain. (credit:
JohnPurget)

Some disputes over economic liberty have gone beyond the idea of eminent domain. In the
past few years, companies seeking to offer profitable services online such as direct sales by
electric car manufacturer Tesla Motors,-demand ridesharing sevices like Lyft and Uber, and
shortterm property rentals through companies like Airbnb have led to conflict with states and
cities trying to regulate these businesses, and with incumbent service providers such as hotels
and taxi cabs. In the absence ofmeublic policies to clarify rights, the path forward is often
determined through norms established by governments or by court cases.

Sometimes, however, the legislative process seeks to clarify or improve the interpretation and
application of amendmentshe Fifth Amendment Integrity Restoration Act is aimed at

reducing the practice of civil forfeiture, in which governments and law enforcement entities
seize property of people suspected of crimes, prior to conviction and sometimes without
bringing formal barges. The government can take financial assets, jewelry, vehicles, art, and
other items of value. The bipartisan bill backed by organizations ranging from the conservative
leaning Heritage Foundation to the ACLU, would reduce what its Senate sponsshR&dn

refers to as "policing for profit." Civil forfeiture was a mainstay of the war on drugs and
contributed to the mass incarceration of people of color. It can be economically damaging even
for those who are never charged or convicted, because in miasgs seized property is not
returned to its owner. Various court cases have ruled on aspects of the practice, but have not
eliminated it derisively, leaving the opportunity for a new law to address it.

THE SIXTH AMENDMENT

Once someone has been chargedhva crime and indicted, the next stage in a criminal case is
typically the trial itself, unless a plea bargain is reached. The Sixth Amendment contains the
provisions that govern criminal trials. | full, it states:

LY tf ONRYAYI fedEibRady bezight ® ¢ speedyiafdPublicO O dza
trial, by an impartial jury of the State and district wherein the crime shall have been
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committed, which district shall have been previously ascertained by law, and to be

informed of the nature and cause dié accusation; to be confronted with the

witnesses against him; to have compulsory process for obtaining witnesses in his

FIL@P2NE YR G2 KIFI@GS GKS 'aaradalryoS 2F [/ 2dzas

The first of these guarantees is the right to have a speedyjgtriE! by an impartial jury.

Although there is no absolute limit on the length of time that may pass between an indictment

and a trial, the Supreme Court has said that excessively lengthy delays must be justified and
balanced against the potential harm the defendant? In effect, the speedy trial requirement

protects people from being detained indefinitely by the government. Yet the courts have ruled

that there are exceptions to the public trial requirement; if a public trial would undermine the
RSTFSYyRIyiQa NARIKG G2 F FEFEANI GNARIEEZ AG OFy oS8
request closed proceedings only in certain, narrow circumstances(ghy, to protect

witnesses from retaliation or to guard classified information). In general, a prosecution must
Ffa2 0S YIRS Ay GKS aaidlidS YR RAAGNRAOGE 6 KSN.
accused of crimes may ask for a change of venuehtar trial if they believe prérial publicity

or other factors make it difficult or impossible for them to receive a fair trial where the crime
occurred.

Link to Learning

1 f 6K2dzZAK GKS {dzLINBYS / 2dzNIiQa LINPOSStReAy 3a | NB
courtroom, audio recordings of the oral arguments and decisions announced in cases have

been made since 1955. A complete collection of these recordings can be found@gdhie
Projectwebsitealong with full information about each case.

Most people accused of crimes decline their right to a jury trial. This choice is typically the
result of a plea bargain, an agreement between the defendant and the prosecutor in which the
defendant pleads guy to the charge(s) in question, or perhaps to less serious charges, in
exchange for more lenient punishment than they might receive if convicted after a full trial.
There are a number of reasons why this might happen. The evidence against the accused may
be so overwhelming that conviction is a nezartainty, so the accused might decide that

avoiding the more serious penalty (perhaps even the death penalty) is better than taking the
small chance of being acquitted after a trial. Someone accused of beingffzalarger crime or
criminal organization might agree to testify against others in exchange for lighter punishment.
At the same time, prosecutors might want to ensure a win in a case that might not hold up in
court by securing convictions for offengbey know they can prove, while avoiding a lengthy
trial on other charges they might lose.

The requirement that a jury be impatrtial is a critical requirement of the Sixth Amendment. Both
the prosecution and the defense are permitted to reject potentiabjsrwho they believe are
unable to fairly decide the case without prejudice. However, the courts have also said that the
composition of the jury as a whole may in itself be prejudicial, so potential jurors may not be
rejected simply because of their race sex, for examplé?

The Sixth Amendment guarantees the right of those accused of crimes to present witnesses in
their own defense (if necessary, compadiithem to testify) and to confront and creegamine
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witnesses presented by the prosecution. In general, the only testimony acceptable in a criminal

trial must be given in a courtroom and be subject to cresamination; hearsay, or testimony

by one persa about what another person has said, is generally inadmissible, although hearsay

YIed 0S LINBaSyitSR Fa SOARSYOS ¢gKSy Al Aa Iy IR
RSOf I NI GA2yé o0& | LISNB2Y 6K2 KIFa LhedaSR | gl &
opportunity to examine and crossxamine witnesses, the judge may exclude testimony

deemed irrelevant or prejudicial.

Finally, the Sixth Amendment guarantees the right of those accused of crimes to have the
assistance of an attorney in their defensestdrically, many states did not provide attorneys to
those accused of most crimes who could not afford one themselves, and even when an
attorney was provided, their assistance was often inadequate, at best. This situation changed as
a result of the Supremé 2 dzNJi Q& @GRdeadh V. aVkigwightl 963)22 Clarence Gideon, a

poor drifter, was accused of breaking into and stealing money and other items fpmuldnall

in Panama City, Florida. Denied a lawyer, Gideon was tried and convicted and sentenced to a
five-year prison term. While in prison and still without assistance of a lawyer, he drafted a
handwritten appeal and sent it to the Supreme Court, whagheed to hear his casgifjure

4.15). The justices unanimously ruled that Gideon, and anyone else accused of a serious crime,
was entitled to the assistance of a lawyer, even if they could not afford one raefghe

general due process right to a fair trial.

(@) (b)

Figure 4.15 The handwritten petition for appeal (a) sent to the Supreme Court by Clarence
Gideon, shown here circa 1961 (b), the year of his Florida arrest for breaking and entering.

The Supreme Coulater extended theGideon v. Wainwrightuling to apply to any case in
GKAOK Iy | O0dzaSR LISNR2Y FlFOSR (KS LlRaaAroArtAiie
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have also overturned convictions in which people had incompetent or ineffective tawye
through no fault of their own. Th&ideonruling has led to an increased need for professional
public defenders, lawyers who are paid by the government to represent those who cannot
afford an attorney themselves, although some states instead requiretionag lawyers to
represent poor defendants on a pro bono basis (essentially, donating their time and energy to
the case).

Link to Learning
TheNational Association for Public Deferrepresentspublic defenders, lobbying for better
funding for public defense and improvements in the justice system in general.

Insider Perspective

Criminal Justice: Theory Meets Practice

Typically, a person charged with a serious crime will have a brief hearfioige [zejudge to be
informed of the charges against the person, to be made aware of the right to counsel, and to
enter a plea. Other hearings may be held to decide on the admissibility of evidence seized or
otherwise obtained by prosecutors.

If the two sides cannot agree on a plea bargain during this period, the next stage is the selection
of a jury. A pool of potential jurors is summoned to the court and screened for impartiality, with
the goal of seating twelve (in most states) and one or two alternatié$iear the evidence in

the trial and unless an alternate must serve, the original twelve decide whether the evidence
overwhelmingly points toward guilt, or innocence beyond a reasonable doubt.

In the trial itself, the lawyers for thprosecution and defense make opening arguments,

followed by testimony by witnesses for the prosecution (and any eeaasnination), and then
testimony by witnesses for the defense, including the defendant if the defendant chooses.
Additional prosecution viihesses may be called to rebut testimony by the defense. Finally, both
sides make closing arguments. The judge then issues instructions to the jury, including an
admonition not to discuss the case with anyone outside the jury room. The jury members leave
the courtroom to enter the jury room and begin their deliberatiorgy(ire 4.1%
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Figure 4.16 A typical courtroom in the United States. The jury sits along one side, between the
judge/witness stand and #htables for the defense and prosecution.

The jurors pick a foreman or forewoman to coordinate their deliberations. They may ask to
review evidence or to hear transcripts of testimony. They deliberate in secret and their decision
must be unanimous. If thegre unable to agree on a verdict after extensive deliberation, a
mistrial may be declared, which in effect requires the prosecution to try the case all over again.

A defendant found not guilty of all charges will be immediately released unless otheesharg

are pending (e.g., the defendant is wanted for a crime in another jurisdiction). If the defendant

is found guilty of one or more offenses, the judge will choose an appropriate sentence based on
the law and the circumstances. In the federal system,shrgence will typically be based on
guidelines that assign point values to various offenses and facts in the case. If the prosecution is
pursuing the death penalty, the jury will decide whether the defendant should be subject to
capital punishment or lifemprisonment.

The reality of court procedure is much less dramatic and exciting than what is typically
portrayed in television shows and movies. Nonetheless, most Americans will participate in the
legal system at least once in their lives as a witnessr,jor defendant.

Have you or any member of your family served on a jury? If so, was the experience a positive

2ySK 5AR GKS GNAIf LINRPOSSR I'a SELISOGSRK LT &2
forward to? Why or why not?

THE SEVENTH AMENDBDWVE

The Seventh Amendment deals with the rights of those engaged in civil disputes
disagreements between individuals or businesses in which people are typically seeking
compensation for some harm caused. For example, in an automobile accident, the person
responsible is compelled to compensate any others (either directly or through their insurance
company). Much of the work of the legal system consists of efforts to resolve civil disputes. The
Seventh Amendment, in full, reads:

GLY {dzZAdG&a G e vaveiycontrdversy shallkegeed twenty dollars,
the right of trial by jury shall be preserved, and no fact tried by a jury, shall be
otherwise reexamined in any Court of the United States, than according to the rules
2T GKS 0O2YYZ2Yy I g

Because ofttis provision, all trials in civil cases must take place before a jury unless both sides
waive their right to a jury trial. However, this right is not always incorporated. In many states,
civil disputes particularly those involving small sums of money,ahhinay be heard by a
dedicated small claims couartneed not be tried in front of a jury and may instead be decided

by a judge working alone.

The Seventh Amendment limits the ability of judges to reconsider questions of fact, rather than
of law, that were oiginally decided by a jury. For example, if a jury decides a person was
responsible for an action and the case is appealed, the appeals judge cannot decide someone
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else was responsible. This preserves the traditional comlaardistinction that judges are
responsible for deciding questions of law while jurors are responsible for determining the facts
of a particular case.

THE EIGHTH AMENDMENT
The Eighth Amendment says, in full:

GO9EOS&aaADS o6 Af akKlftt y20 0SS NBIljdizA NGRS y2NJ
dzy dzi dzl £ LlJdzy A aKYSyida AyFftAO00GSRDE

Bailis a payment of money that allows a person accused of a crime to be freed pending trial. If
@2dz aYF1S oFlAté Ay I OFLasS IyR R2 y2i akKz2g dzJ
Since many people cannotfafd to pay bail directly, they may instead gebail bond which

allows them to pay a fraction of the money (typically 10 percent) to a person who sells bonds

and who pays the full bail amount. (In most states, the bond seller makes money because the
defendant does not get back the money for the bond, and most people show up for their trials.)
However, people believed likely to flee or who represent a risk to the community while free

may be denied bail and held in jail until their trial takes place.

It israre for bail to be successfully challenged for being excessive. The Supreme Court has
RSTAYSR |y SEOS&aarAgsS FAaAyS a 2yS aaz2 3INpaate
gAUK2dzi RdzS LINRPOS&aa 2F 1 g¢ 2N RONRSYRI & IRAaE LIN.
2 T T S¥Hiskudzally, the courts have rarely struck down fines as excessive, though California

and other states have recently passedi#gfion seeking to reform the more discriminatory

aspects of the bail system.

CKS Y2aid O2yUNRBOSNEALFf LINRP@GAAAZ2ZY 2F GKS 9A3IKID
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guartering, burning people alive, and the electric cha@re prohibited by this provisio#®.

Recent controversies over lethal injections and firing squads dstrete that the topic of

whether and how to execute is still very much alive. The Dutch producer of one of the

chemicals in the most common lethal injection cocktail recently refused to export it to the

United States when it was shown to protract the dyprgcess for some inmates, maintaining
consciousness, prolonging suffering, and paralyzing response. In a 2021 case, one death row
prisoner lost an appeal to request death by firing squad in lieu of lethal injection. While the

Supreme Court has never estahed a definitive test for what constitutes a cruel and unusual
punishment, it has generally allowed most penalties short of death for adults, even when the
punishment appears disproportionate or excessive to outside obsefers.

In recent years the Supreme Court has issued a series of rulings substantially narrowing the
application of the death penalty. As a result, defendants who have intellectual litiezlay

not be executed’ Defendants who were under eighteen when they committed an offense that
would otherwise be subject to the death penalty mayt be executec?® The court has

generally rejected the application of the death penalty to crimes that did not result in the death
of another human beingnost notably in the case of rappéAnd, while permitting the death
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penalty to be applied to murder in some cases, the Supreme Court has generallydstwck

laws that require the application of the death penalty in certain circumstances. Still, the United
States is among ten countries with the most executions worldwide, with the Trump Justice
Department pushing through a flurry of thirteen executionshie tast four months of his
administration, breaking with the 13@earold precedent of pausing executions amid a
presidential transitionKigure 4.1Y.

Rate of Execution in the 10 Countries with the Most Executions, 2007-2019

Country Number of annual executions, on average Number of annual executions, per capita
~
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Source: Amnesty International. “Death Sentences and Executions, 2007-2019.” 2019.

Figure 4.17 The United States hastthelfth highest per capita rate of execution in the
world.

At the same time, however, it appears that the public mood may have shifted somewhat
against the death penalty, perhaps due in part to an overall decline in violent crime. The
reexamination of pastases through DNA evidence has revealed dozens in which people were
wrongfully executed? For example, Claude Jones was executed for murder based Oret89
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DNA testing of a single hair that was determined at that time to be his but that with better DNA
testing technology was later found to be that of the vicihPerhaps as a result of this and

other cases, seven additional states have abolished capital punishment since 2007. As of 2015,
nineteen states and the District of Columbia no longer apply the death penalty in new cases,

and several other statedo not carry out executions despite sentencing people to déath.

remains to be seen whether this gradual trend toward the elimination of the deatialpeby

the states will continue, or whether the Supreme Court will eventually decide to follow former
Wdza G A0S | I NNE . fFO1YdzyQa RSOA&aAz2y (2 ay2 f2y3
abolish it completely.

4.4 Interpreting the Bill of Rights

Learning Objectives
By the end of this section, you will be able to:

w Describe how the Ninth and Tenth Amendments reflect on our other rights
w LRSyi(GATe GKS (g2 aSyaSa 2F GKS aNRIKG G2 LI
w Explain the controversy overivacy when applied to abortion and sareex

relationships

As this chapter has suggested, the provisions of the Bill of Rights have been interpreted and
reinterpreted repeatedly over the past two centuries. However, the first eight amendments are
largelysilent on the status of traditional common law, which was the legal basis for many of the
natural rights claimed by the framers in the Declaration of Independence. These amendments
largely reflect the worldview of the time in which they were written. Negtinology, societal
norms, and economic realities furnish challenges that fail to fit neatly into the framework
established in the late eighteenth century.

In this section, we consider the final two amendments of the Bill of Rights and the way they
affectour understanding of the Constitution as a whole. Rather than protecting specific rights
and liberties, the Ninth and Tenth Amendments indicate how the Constitution and the Bill of
Rights should be interpreted, and lay out the residual powers of the giaternments. We will

also examine privacy rights, an area the Bill of Rights does not address directly. Rather, the
emergence of defined privacy rights demonstrates how the Ninth and Tenth Amendments have
been applied to expand the scope of rights protette the Constitution.

THE NINTH AMENDMENT

We saw above that James Madison and the other framers were aware they might endanger
some rights if they listed a few in the Constitution and omitted others. To ensure that those
interpreting the Constitution wou recognize that the listing of freedoms and rights in the Bill
of Rights was not exhaustive, the Ninth Amendment states:

G¢CKS SydzYSNI GA2Yy Ay (GKS [/ 2yadAailddziaAzys 2F OS
2NJ RAALINFr3IS 20KSNAE NBGIAYSR o6& (GKS LIS2L)X So
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from the laws, traditions, and past court decisions of England. To this day, we regularly exercise
FYR GF1S F2NJ AN yiSR NAIKG A comkituitiaon, likeNte yightio & N (0
marry, the right to seek opportunities for employment and education, and the right to have

children and raise a family. Supreme Court justices over the years have interpreted the Ninth
Amendment in different ways, with sonaguing that it was intended to extend the rights

protected by the Constitution to those natural and commamw rights and others arguing that

it does not prohibit states from changing their constitutions and laws to modify or limit those

rights as they sefit.

Critics of a broad interpretation of the Ninth Amendment point out that the Constitution
provides ways to protect newly formalized rights through the amendment process. For
example, in the nineteenth and twentieth centuries, the right to vote waslgally expanded

by a series of constitutional amendments (the Fifteenth and Nineteenth), even though at times
this expansion was the subject of great public controversy. However, supporters of a broad
interpretation of the Ninth Amendment point out thahe rights of the people particularly

people belonging to political or demographic minoritieshould not be subject to the whims of
popular majorities. One right the courts have said may be at least partially based on the Ninth
Amendment is a general righ privacy, discussed later in the chapter.

THE TENTH AMENDMENT
The Tenth Amendment is as follows:

G¢KS LIR2oSNR y20 RStS3aAFGISR 2 GKS ! yAGSR {0}
by it to the States, are reserved to the States respectively, or to tRelpé S & ¢

Unlike the other provisions of the Bill of Rights, this amendment focusg®werrather than

rights. The courts have generally read the Tenth Amendment as merely stating, as Chief Justice

I FNEFY {G2yS Lz AGXZ | laéa NY¥ARA & Yo 8 Kyeliadthedis B S NIS |
words, rather than limiting the power of the federal government in any meaningful way, it

simply restates what is madwsbvious elsewhere in the Constitution: the federal government

has both enumerated and implied powers, but where the federal government does not (or

chooses not to) exercise power, the states may do so. Others read this final "or" as capturing

the essentihquestion of U.S. political history: do the states who agreed to unite in a federal

system remain sovereign, or once united, is it the federal government's responsibility to protect

the power of the people including against states that might infringe upibrem?

At times, politicians and state governments have argued that the Tenth Amendment means
states can engage interpositionor nullificationby blocking federal government laws and

actions they deem to exceed the constitutional powers of the natigoakernment. But the

courts have rarely been sympathetic to these arguments, except when the federal government
appears to be directly requiring state and local officials to do something. For example, in 1997
the Supreme Court struck down part of a feddeal that required state and local law
enforcement to participate in conducting background checks for prospective gun purchasers,
while in 2012 the court ruled that the government could not compel states to participate in
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expanding the joint statéederal Medicaid program by taking away all their existing Medicaid
funding if they refused to do s¥.

However, the Tenth Amendment also allows states to guarangtes and liberties more fully

or extensively than the federal government does, or to include additional rights. For example,

many state constitutions guarantee the right to a free public education, several states give

victims of crimes certain rightsnd eighteen states include the right to hunt game and/or

fish & A number of state constitutions explicitly guarantee equal rights for men and women.

Staring with Wyoming in 1869, some some states permitted women to vote before the

Nineteenth Amendment secured the franchise for all women in 1920. Similarly, people aged

18¢20 could vote in a few states before the TweiBixth Amendment came into force in 197

As we will see below, several states also explicitly recognize a right to privacy. State courts at

times have interpreted state constitutional provisions to include broader protections for basic

liberties than their federal counterparts. For examplepuigh people do not generally have the

right to free speech and assembly on private property owned by others without their
LISNYA&ZaA2Y S [ FTEAT2NYALFI QA O2yaidAddziazzylf LINRGS
portions of some privately owned shoppitgS Yy 1 SNB o6& (KS &riplrdi SQ& & dzLINJ
4.18).%

Figure 4.18 This sign outside a Californialf(an@ ¥ G KS ¢ NI} RSNJ W2 SQa& & dzLJS
of many antisolicitation signs that sprang up in the wake of a court case involving the

Pruneyard Shopping Center, which resulted in the protection of free expression in some

privately owned shopping cente§. ONB RAGY Y2RAFAOI GA2Yy 2F 62NJ] 0o

These state protections do not extend the other way, however. If the federal government
passes a law or adopts a constitutional amendment that restricts rights or liberties, or a
Supreme Court decisiontarprets the Constitution in a way that narrows these rights, the
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fishing and the Supreme Court decided this law was a valid exercise of federal power, the state
constitutional provisions that protect the right to hunt and fish would effectively be

meaningless. More concretely, federal laws that control weapons and drugs override state laws

and constitutional provisions that otherwise permit them. While federal juana policies are

not strictly enforced, statéevel marijuana policies in Colorado and Washington provide a

prominent exception to that clarity.

Get Connected!

StudentLed Constitutional Change

Although the United States has not had a national consttal convention since 1787, the
states have generally been much more willing to revise their constitutions. In 1998, two
politicians in Texas decided to do something a little bit different: they enlisted the help of
college students at Angelo State Univgr$o draft a completely new constitution for the state
of Texas, which was then formally proposed to the state legislati#dthough the proposal
failed, it was certainly a valuable learning experience for the students who took part.

Each state has a different process for changing its constitution. In some, like California and
Mississippi, voters can propose amendments to their state constitution dirdaypassing the

state legislature. In others, such as Tennessee and Texas, the state legislature controls the

process of initiation. The process can affect the sorts of amendments likely to be considered; it
dK2dz Ry Qi 0S8 &dzNLINA diehts Mmitifgzhehusiker of tedhSeyislatoksl (G | Y
can serve in office have been much more common in states where the legislators themselves

have no say in whether such provisions are adopted.

What rights or liberties do you think ought to be protected byNaua G 4§ S O2y a i A ( dzi A 2
already? Or would you get rid of some of these protections instead? Find a copy of your current

state constitution, read through it, and decide. Then find out what steps would be needed to

' YSYR @&2dzNJ &l inSkeithe chadgésiyouipudiiike 2oyseeli 2

THE RIGHT TO PRIVACY

Although the termprivacydoes not appear in the Constitution or Bill of Rights, scholars have
interpreted several Bill of Rights provisions as an indication that James Madison and Congress
sought to protect a commaotaw right to privacy as it would have been understood in the lat

eighteenth century: a right to be free of government intrusion into our personal life,

particularly within the bounds of the home. For example, one could see the Second

Amendment as standing for the commesawv right to selfdefense in the home; the Third

' YSYRYSyYyd a + adraSySyd dGKIG I20SNYYSyd az2tR
the Fourth Amendment as setting a high legal standard for allowing agents of the state to
AYGOUNHZRS 2y a2YS2ySQa K2YST | yR {fth@mdrdizent LINRE OS &
Fa LW e@Ay3a |y Sldzffteée KAIK £S3IFE adlyRFNR G2
(reinforced after the Civil War by the Fourteenth Amendment). Alternatively, one could argue

that the Ninth Amendment anticipated the existence of a coomalaw right to privacy, among

other rights, when it acknowledged the existence of basic, natural rights not listed in the Bill of
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Rights or the body of the Constitution itséffLawyers Samuel D. Warren and Louis Brandeis
(the latter a future Supreme Court justice) famously developed the concept of privacy rights in
a law review article published in 1890.

Although several state constitutions do list the right to privacy as a protected right, the explicit
recognition by the Supreme Court of a right to privacy in the U.S. Constitution emerged only in
the middle of the twentieth century. In 1965, the court spelled out the right to privacy for the
first time inGriswold v. Connecticua case that struck down a state law forbidding even

married individuals to use any form of contracepti®mlthough many subsequent cases

before the Supreme Court also dealt with privacy in the course of intimate, sexual conduct, the
issue of privacy matters as well in the conteksurveillance and monitoring by government

and private parties of our activities, movements, and communications. Both these senses of
privacy are examined below.

Sexual Privacy

Although theGriswoldcase originally pertained only to married couples1 972 it was

extended to apply the right to obtain contraception to unmarried people as Wdllthough
YSAGKSNI RSOAaA2YyY gl & SYiGANBte gAGK2dzi O2y(NRO
time may well have contributed to a sense that acntraception laws were at the very least
RFGSRE AT y20 Ay @A 2t | deptizgeyoverafe daiirévedsy Suréundvd 3 K G &
the Hobby Lobby case shows that this topic remains relevant.

¢CKS {dzLINBYS / 2dzNI Q& F LI AOFGAZ2Y 2F GKS NRIKG
more problematic, legally and politically. In 1972, fouates permitted abortions without
NBAaUNAROIA2Yy AT KAES UKANLSSY |[ff26SR 02NIA2Y
mental health were endangered, if the fetus would be born with a severe physical or mental

defect, or if the pregnancy had result&NER2 Y NI LIS 2NJ AyOSadéT 02NIA2
in Pennsylvania and heavily restricted in the remaining st&té€s average, several hundred

AMNR Oy ¢2YSYy | @SINJRASR a | NBadZd 2F aol O

The legal landscape changed dramatically as a result of the 1973 ruRog in. Wadé®in

which the Supreme Court decided the right to privacy encompassed a right for women to
terminate a pregnancy, at least under certain scenarios. The justices ruled that while the

32 PSNYYSYyld RAR KIFI@GS |y AYUSNBEdYRYy LINPBESOI
KFR 2 0SS oFlflyOSR F3alFAyaild GKS AyadSNBalda 2
whether to have an abortion. Accordingly, the court established a framework for deciding
whether abortions could be regulated basedy G KS FSidzaQa OGAlFI oAt AGE OA
outside the womb) and the stage of pregnancy, with no restrictions permissible during the first

three months of pregnancy (i.e., the first trimester), during which abortions were deemed safer

for womenthan childbirth itself.

[
|

X
'.F

o'W

Starting in the 1980s, Supreme Court justices appointed by Republican presidents began to roll
backtheRoeRSOA & A2y ® | 1 Se& { dzNYy A yHanne Rastrithoad v.iCasgyK S O 2
in 1992, in which a plurality of the cduejectedw 2 Sr@ndework based on trimesters of

pregnancy and replaced it with the undue burden test, which allows restrictions prior to
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Thus, the court upheld some state restrictions, including a required waiting period between
arranging and having an abortion, parental consent (or, if not possible for sessen such as
incest, authorization of a judge) for minors, and the requirement that women be informed of
the health consequences of having an abortion. Other restrictions such as a requirement that a
married woman notify her spouse prior to an abortioene struck down as an undue burden.
Since theCaseydecision, many states have passed other restrictions on abortions, such as
banning certain procedures, requiring women to have and view an ultrasound before having an
abortion, and implementing more strgent licensing and inspection requirements for facilities
where abortions are performed. Although no majority of Supreme Court justices has ever
moved to overruleRoe the restrictions on abortion the Court has upheld in the last few

decades have made ag=eto abortions more difficult in many areas of the country, particularly
in rural states and communities along the d\N8exico border Eigure 4.1% However, inVhole
22YFyQa | SI f (i(RO16f theCbui feinfGrded oS iy disallowing two Texas

state regulations regarding the delivery of abortion serviéeget, the issue is far from settled,

as the Supreme Court decided in May 2021 to hear in their next term a Mississippi case that
would roll back abortion rights considerably. The case would disallow abortions after fifteen
weeks’®

(b)

CA 3 dzNB nomp Il dal NOK F2NJ[ATFTSE Ay YY2EQACL§
anniversary of thdRoe v. Wadéecision. On November 15, 2014, protestors in Chicago

demonstrate against a crisis pregngreenter (b), a type of organization that counsels against
abortion. (credit a: modification of work by Brian Stansberry; credit b: modification of work by
Samuel Henderson)

Beyond the issues of contraception and abortion, the right to privacy has besnpiiated to
encompass a more general right for adults to have noncommercial, consensual sexual
relationships in private. However, this legal development is relatively new; as recently as 1986,
the Supreme Court ruled that states could still criminalizess#g between two people of the

same sex! That decision was overturned in 2003Lawrence v. Texawhich invalidated state

laws that criminalized sodoy.’”®
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The state and national governments still have leeway to regulate sexual morality to some
RSANBST alyeidKAYy3d 3I2Saé¢ rRadionythalareicénSensudl. he2 T (K S
Supreme Court has declined to strike down laws in a few states that outlaw the sale of vibrators

and other sex toys. Prostitution remains illegal in every state except in certain rural counties in
Nevada; both polygamy @nriage to more than one other person) and bestiality (sex with

animals) are illegal everywhere. And, as we saw earlier, the states may regulate obscene

materials and, in certain situations, material that may be harmful to minors or otherwise

indecent; tothis end, states and localities have sought to ban or regulate the production,

distribution, and sale of pornography.

Privacy of Communications and Property

Another example of heightened concerns about privacy in the modern era is the reality that
societyis under pervasive surveillance. In the past, monitoring the public was difficult at best.
During the Cold War, regimes in the Soviet bloc employed millions of people as domestic spies
and informants in an effort to suppress internal dissent through cartsteonitoring of the

general public. Not only was this effort extremely expensive in terms of the human and
monetary capital it required, but it also proved remarkably ineffective. Groups like the East
German Stasi and the Romanian Securitate were unabdeippress the popular uprisings that
undermined communist on@arty rule in most of those countries in the late 1980s.

Technology has now made it much easier to track and monitor people. Police cars and

roadways are equipped with cameras that can photpgréhe license plate of every passing car

or truck and record it in a database; while allowing police to recover stolen vehicles and catch

fleeing suspects, this data can also be used to track the movements-ablamg citizens. But

law enforcementof DA I £ & R2y Qi S@Sy KI @S G2 32 G2 GKAA Y
drivers pay tolls electronically without stopping at toll booths thanks to transponders attached

to their vehicles, which can be read by scanners well away from any toll road oe iwidg

monitor traffic flow or any other purposé=(gure 4.2)) The pervasive use of GPS (Global

Positioning System) raises similar issues.

o
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Figure 4.20 One form of technology that has made it easierto pbotent £ & Y2 y A (2 NJ LIS ?
movements is electronic toll collection, such as thRéHass system in the Midwest and

Northeast, FasTrak in California, ar@ass in lllinois. (credit: modification of work by Kerry

Ceszyk)
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Even pedestrians and cyclists are rekalpveasy to track today. Cameras pointed at sidewalks

and roadways can employ facial recognition software to identify people as they walk or bike
around a city. Many people carry smartphones that constantly report their location to the

nearest cell phoneawer and broadcast a beacon signal to nearby wireless hotspots and
Bluetooth devices. Police can set up a small device called a Stingray that identifies and tracks all
cell phones that attempt to connect to it within a radius of several thousand feet. théthight

a2F06I NS fl¢g SYyF2NOSYSYyd IyR ONARYAyYylLfta OFy N
OF YSNI = STFSOGA@GSte LIXIFydAy3a | o6dz3 Ay &az2vYS2yS
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openly admitted they are using these methods. Research shows that even matadata
information about the messages we send and the calls we make and receive, such as time,
location, sender, and recipient but excluding their contetantell governments and
businesses a lot about what someone is doing. Even when this information is collected in an
anonymous way, it is often still possible to trace it back to specific individuals, since people
travel and communicate in largely predictalplatterns.

The next frontier of privacy issues may well be the increased use of drones, small

preprogrammed or remotely piloted aircraft. Drones can fly virtually undetected and monitor

events from overhead. They can peek into backyards surrounded by fearwtsising infrared

cameras they can monitor activity inside houses and other buildings. The Fourth Amendment

gra gNAGGSY Ay Iy SN} 6KSYy FTAYRAYy3I 2dzi 6KIF( ¢
going inside or peeking through a window; applying it@ctions today, when seeing into
a2yYS2ySQa Kz2dzaS Ory o6S lFa Srae lFa t221Ay3 I
simple.

In the United States, many advocates of civil liberties are concerned that laws such as the USA
PATRIOT Act (i.e., Uniting ailengthening America by Providing Appropriate Tools Required

to Intercept and Obstruct Terrorism Act), passed weeks after the 9/11 attacks in 2001, have
given the federal government too much power by making it easy for officials to seek and obtain
searchwarrants or, in some cases, to bypass warrant requirements altogether. Critics have
argued that the Patriot Act has largely been used to prosecute ordinary criminals, in particular
drug dealers, rather than terrorists as intended. Most European counaitdsast on paper,

have opted for laws that protect against such government surveillance, perhaps mindful of past
experience with communist and fascist regimes. European countries also tend to have stricter
laws limiting the collection, retention, and usé private data by companies, which makes it
harder for governments to obtain and use that data. Most recently, the battle between Apple
Inc. and the National Security Agency (NSA) over whether Apple should allow the government
access to key informatiorhat is encrypted has made the discussion of this tradeoff salient

once again. A recent court outcome in the United States suggests that America may follow
Europe's lead. I€arpenter v. United Stat¢®018), the first case of its kind, the U.S. Supreme
Cout ruled that, under the Fourth Amendment, police need a search warrant to gather phone
location data as evidence to be used in tridls.
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Link to Learning

Seveal groups lobby the government, suchTse Electronic Frontier Foundatiand The
Electronic Privacy Information Cenj@nissues related to privacy in the information age,
particularly on the Internet.

All this is not to say that technological surveillance tools do not have value or are inherently

bad. They can be used for many purposes that would benefit society and, peeves

SYKFyOS 2dzNJ FNBSR2Yad {LISYyRAy3a fSaa GAYS aiddz
accident detected automatically because the cell phones that normally whiz by at the speed

limit are now crawling along gives us time to spend on more valuablgivities. Capturing

criminals and terrorists by recognizing them or their vehicles before they can continue their

agendas will protect the life, liberty, and property of the public at large. At the same time,

however, the emergence of these technologmsans calls for vigilance and limits on what

businesses and governments can do with the information they collect and the length of time

they may retain it. We might also be concerned about how this technology could be used by

more oppressive regimes. KtS ( SOKy 2t 23AO0Ff NX&a2dzNOSa GKFG |
governments had been available to the East Germany Stasi and the Romanian Securitate, would
those repressive regimes have fallen? How much privacy and freedom should citizens sacrifice

in orderto feel safe?
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Figure 5.1 Georgia on My Mind. On August 6, 1965, President Lyndon B. Johnson meets with
Atlanta native Martin Luther King, Jr. at teigning of the Voting Rights Act (left). Prior to his
election to represent Georgia in the U.S. Senate, Raphael WarnggR)imeets with voters on
August 12, 2020 (right). In recent years, Georgia has become ground zero for issues surrounding
voter suppression. (credit left: modification of "Lyndon Johnson and Martin Luther King, Jr.

Voting Rights Act" by Yoichi Okamoto/Wikimedia Commons, Public Domain; credit right:
modification of "GH_7791" by Reverend Raphael Warnock/Flickr, Public Domain)

Introduction

The U.S Constitution and its founding principles of liberty, equality, and justice are admired and
emulated the world over. However, not everyone living in the U.S. has enjoyed the same
treatment and freedoms the law promises. When we consider the e&pees of women,
immigrants, people of color, LGBTQ people, people with disabilities, and other groups, a
majority of Americans have been deprived of basic rights and opportunities, and sometimes of
citizenship itself. This idea of America is, indeed, a&kwmoprogress.

The struggle for civil rights is a story of courageous individuals and social movements
awakening fellow Americans, compelling lawmakers, and inspiring the courts to make good on
these founding promises. While many changes must still be pthdepast one hundred years
have seen remarkable progress. Yet, as the rash of theilgd voter suppression bills making
their way through state legislatures demonstrateiqure 5.}, members of thesergups still
encounter prejudice, discrimination, and even exclusion from civic life.

What is the difference between civil liberties and civil rights? How did the African American
struggle for civil rights evolve? What challenges did women overcome inisg¢he right to

vote, and what obstacles do they and other U.S. groups still face? This chapter addresses these
and other questions in exploring the essential concepts of civil rights.

5.1 What Are Civil Rights and How Do We |dentify Them?
Learning Objtives

By the end of this section, you will be able to:
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w Define the concept of civil rights

w Describe the standards that courts use when deciding whether a discriminatory law or
regulation is unconstitutional

w Identify three core questions for recognizingiailaights problem

The belief that people should be treated equally under the law is one of the cornerstones of
political thought in the United States. Yet not all citizens have been treated equally throughout
0KS Yyl GA2yQa KA A&l 2 N&ehtly evgnRoday 29t 8xampeRuntiiez®) § SR RA
nearly all women in the United States lacked the right to vote. Black men received the right to
vote in 1870, but as late as 1940, only 3 percent of African American adults living in the South
were registeredo vote, due largely to laws designed to keep them from the polmericans

were not allowed to enter into legal marriage with a member of the same sexaimy U.S.

states until 2015. Some types of unequal treatment are considered acceptable in some
contexts, while others are clearly not. No one would consider it acceptable to allowyseten

old to vote, because a child lacks the ability to understand nt@mb political issues, but all
reasonable people would agree that it is wrong to mandate racial segregation or to deny
someone voting rights on the basis of race. It is important to understand which types of
inequality are unacceptable and why.

DEFININGICIL RIGHTS

Essentiallycivil rightsare guarantees by the government that it will treat people equally

particularly people belonging to groups that have historically been denied the same rights and
opportunities as others. The due process clause of tfie Amendment to the U.S.

/| 2yaidAddziaAzy Syl OGSR (GKS 5SOtIFINIGAZ2Y 2F LYRSLJ
Sljdzl f ¢ 0 &ejuddus keBtinghtinder the law. According to Chief Justice Earl

Warren in the Supreme Court caseBullingv. Sharp@® mdpp n o> GRAAZONAYAYI GA2Y
dzy2dzaGAFAlL 0t S Fa G2 2aldtiondy@afantegsiofequalyfver® dzS LINR OS
provided in 1868 by thequal protection clause of the Fourteenth Amendment, which states, in

LI NI GKFEG ab2 {Gl1QGS akKlff & & ®© RSye (2 lye
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nor the federal government may treat people unequally unless unequal treatment is necessary

to maintain important governmental interests such as public safety.

We can contrast civil rights wittivil liberties which are limitations on government power

designed to protect our fundamental freedoms. For example, the Eighth Amendment prohibits

GKS LI AOFdA2Yy 2F GONMHzSt FyR dzydzadzl £ LlzyAaKyY
on the power of members of each governmental branch: judges, law enfeot and

lawmakers. As another example, the guarantee of equal protection means the laws and the

/| 2yaidAddziAz2y Ydzad o6S FLIWX ASR 2y |y Sldzrt oF aa
discriminate or treat some people differently, unless the unequal treatine based on a valid

reason, such as age. A law that imprisons men twice as long as women for the same offense, or
restricting people with disabilities from contacting members of Congress, would treat some

people differently from others for no valid reas and would therefore be unconstitutional.
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however, they may be treated differently. Asian Americans and Latinos overstaying a visa are
similarly circumstanced; however, a blind driver or a-yearold driver is differently

circumstanced than a sighted, adult driver.

IDENTIFYING DISCRIMINATION

Laws that treat one group of people differently from others are not always unconstitutional. In
fact, the government engages in legal discrimination quite often. In most states, yolmust
eighteen years old to smoke cigarettes and tweahe to drink alcohol; these laws discriminate
F3FrAyad GKS @2dzy3d ¢2 3ISG I RNAGSNNa fA0Syas
have to be a minimum age and pass tests showing your kg&leoractical skills, and vision.
Some public colleges and universities run by the government have an open admission policy,
which means the school admits all who apply, but others require that students have a high
school diploma or a particular score thre SAT or ACT or a GPA above a certain number. This is
a kind of discrimination, because these requirements treat people who do not have a high
school diploma or a high enough GPA or SAT score differently. How can the federal, state, and
local governmentsliscriminate in all these ways even though the equal protection clause

seems to suggest that everyone be treated the same?

The answer to this question lies in tharposeof the discriminatory practice. In most cases

when the courts are deciding whethersdrimination is unlawful, the government has to

demonstrate only that it has a good reason to do so. Unless the person or group challenging the
law can prove otherwise, the courts will generally decide the discriminatory practice is allowed.
Inthesecas& > (G KS O2dzNIia NB LI &Ay3d GKS NI GA2Yy L f
F2NJ ONBFOGAYy3 az2yS LIS2LX S RAFFSNBydte OGKIFG Aa
AYGSNBaAGZE GKS RAAONR YAV &dRoNsRamplegincedettingtbling 2 NJ LJ
people operate cars would be dangerous to others on the road, the law forbidding them to

drive is reasonably justified on the groundf safety and is therefore allowed even though it
discriminates against the blind. Similarly, when universities and colleges refuse to admit

students who fail to meet a certain test score or GPA, they can discriminate against students

with weaker gradeand test scores because these students most likely do not yet possess the
knowledge or skills needed to do well in their classes and graduate from the institution. The
universities and colleges have a legitimate reason for denying these students entrance.

The courts, however, are much more skeptical when it comes to certain other forms of
RAAONAYAYLFGAZ2Yy®d . SOlFdzaS 2F GKS ! yAUGUSR {GlFGSaq
discrimination, the courts apply more stringent rules to policies, laws aatidns that

discriminate on these bases (race, ethnicity, gender, religion, or national origin).

Discrimination based on gender or sex is generally exadnivith intermediate scrutiny. The

standard of intermediate scrutiny was first applied by the Supreme Cotarg v. Boren

(1976) and again i@lark v. Jetef1988)¢ It requires the government to demonstrate that
GNBFGAY3a YSY YR 62YSYy RAFTFSNByGte Aa aadzmadl
202SO0AQGSDE ¢ KA & LidzigovennrfeSto dedmikratg whg the uhdymlz ¥ 2 Y
treatment is justifiable, not on the individual who alleges unfair discrimination has taken place.
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In practice, this means laws that treat men and women differently are sometimes upheld,

although usually they are not. For example, in the 1980s and 1990s, the courtshalestiates

could not operate singlsex institutions of higher education and that such schools, like South

/' F NREfAYFQa YATAGFNE Fygré 52%dsSadmitto&h malke dnd RRifadle & K2 &
students/ Women in the military are now also allowed to serve in all combat roles, although

the courts have continued to allow the Selective Service System (#i§ tir register only men

and not womer#

€ (b)

Figure 5.2 While the first female cadets graduated from the U.S. Military Academy at West
Point in 198(Qa), The Citadel, a military college in South Carolina (b), was@alellinstitution
until 1995 when a young woman named Shannon Faulkner enrolled in the school.

Discrimination against members of racial, ethnic, or religious groups or those of various

national origins is reviewed to the greatest degree by the courts, which apply the strict scrutiny
standard in these cases. Under strict scrutiny, the burden of proof is on the government to
demonstrate that there is a compelling governmental interest @atmng people from one

group differently from those who are not part of that grouphe law or action can be

Gy FNNRgte GFAf2NBRE (2 I OKASOGS GKS 321t Ay |jdz
available to achieve that goaln other words, if there is a nediscriminatory way to

accomplish the goal in question, discrimination should not take place. In the modern era, laws

and ations that are challenged under strict scrutiny have rarely been upheld. Strict scrutiny,
K26SOSNE ¢l a GKS fS3aFf olaira F2N G§KS { dzLINBYS
internment of Japanese Americans during World War Il, discussed latés ichidpter:® Finally,
affirmative action consists of government programs and policies designed to benefit members

of groups historically subject to discrimation. Much of the controversy surrounding

affirmative action is about whether strict scrutiny should be applied to these cases.

PUTTING CIVIL RIGHTS IN THE CONSTITUTION

g G0KS GAYS 2F (KS yIFIGA2y Qa F2dzy RAY fualtBet 02 dzN.
rights of women were decidedly fewer than those of men, and neither they, the hundreds of
thousands of enslaved people of African descent, or indigenous Americans were considered
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fully human, let alone U.S. citizens. While the early United Steéssperhaps a more inclusive
society than most of the world at that time, equal treatment of all remained a radical idea.

The aftermath of the Civil War marked a turning point for civil rights. The Republican majority in
Congress was enraged by the acti@f the reconstituted governments of the southern states.

In these states, many former Confederate politicians and their sympathizers returned to power

FYR FGOGSYLWGISR (G2 OANDdzY@dSyid UGKS ¢KANLSSYUK 'Y
women by passing lassknown as the Black codes. These laws were designed to reduce

formerly enslaved people to the status of serfs or indentured servants. Black people were not

just denied the right to vote, but also could be arrested and jailed for vagrancy or idleness if

they lacked jobs. Black people were excluded from public schools and state colleges and were
subject to violence at the hands of White peopiégure 5.3

SCENLS IN MEMPNIS, TEXNESSEE, DURING THE RIOT—BURNING A TFREEDMEN'S SCHOOL-HOUSE.
| Skererep BY A, R, W.]

Figure 5.3 A school built by the federal government for formerly enslaved people burned after
being set on fire during a race riot in Memphis, Tennessee, in 1866. White southerners, angered
by their defat in the Civil War and the loss of the enslaved people they considered property,
attacked and killed formerly enslaved people, destroyed their property, and terrorized White
northerners who attempted to improve the lives of freed men and women.

Tooverri® GKS &a2dziKSNYy aial dSaQ OGAaAz2yas tFeYl {1 SNA
the Constitution designed to give political equality and power to formerly enslaved people.
Once passed by Congress and ratified by the necessary number of states, these beeam
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Fourteenth and Fifteenth Amendments. In addition to including the equal protection clause as
noted above, the Fourteenth Amendment also was designed to ensure that the states would
respect the civil liberties of freed people. The Fifteenth Amendmeas proposed to secure

the right to vote for Black men, which will be discussed in more detail later in this chapter.

IDENTIFYING CIVIL RIGHTS ISSUES

[221Ay3 o601z AGQa NBflFGAGSte Slrae (G2 ARSYGAT
ismuch harder. For example, few people fifty years ago would have identified the rights of gay

or transgender Americans as an important civil rights issue, or predicted it would become one.
Similarly, in past decades the rights of those with disabilitiegjqudarly intellectual

disabilities, were often ignored by the public at large. Many people with disabilities were
institutionalized and given little further thought, and until very recently, laws remained on the

books in some states allowing those withellectual or developmental disabilities to be subject

to forced sterilizationt? Today, most of us view this treatment as barbaric.

Clearly, then, new ciMiights issues can emerge over time. How can we, as citizens, identify
them as they emerge and distinguish genuine claims of discrimination from claims by those
who have merely been unable to convince a majority to agree with their viewpoints? For
example how do we decide if sixteeyearolds are discriminated against because they are not
allowed to vote, as some U.S. lawmakers are starting to suggest? We can identify true
discrimination by applying the following analytical process:

1. Which groupsFirst, dentify the group of people who are facing discrimination.

2. Which right(s) are threatened®econd, what right or rights are being denied to
members of this group?

3. What do we do7Third, what can the government do to bring about a fair situation for
the affeded group? Is proposing and enacting such a remedy realistic?

Get Connected!

Join the Fight for Civil Rights

One way to get involved in the fight for civil rights is to stay informed. The Southern Poverty
Law Center (SPLC) is a-fmtprofit advocacy grop based in Montgomery, Alabama. Lawyers
for the SPLC specialize in civil rights litigation and represent many people whose rights have
been violated, from victims of hate crimes to undocumented immigrants. They provide
summaries of important civil rights casasder their Docket section.

Activity: Visit theSPLC websit® find current information about a variety of different hate
groups. In whapart of the country do hate groups seem to be concentrated? Where are hate
incidents most likely to occur? What might be some reasons for this?
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Link to Learning
Cuvil rights institutes are found throughout the United States and especially in the south. One of

the most prominent civil rights institutes is tti@rmingham Civil Rights Instituthich is
located in Alabama.
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5.2 The African American Struggle for Equality

Learning Objectives
By the end of this section, you will be able to:

w Identify key events in the history of African American civil rights

w Explain how the courts, Congress, and éixecutive branch supported the civil rights
movement

w Describe the role of grassroots efforts in the civil rights movement

alye 3aANRdzZLJA Ay | ®{d KAal2NR KI@FS &d2daAKG NBO23
efforts have been notable and importargrguably the greatest, longest, and most violent

struggle remains that of African Americans, whose dehumanization was even written into the

text of the Constitution in the clause counting them as three fifths of a person. Their fight for

freedom and equaty provided the legal and moral foundation for others who sought

recognition of their equality later on.

SLAVERY AND THE CIVIL WAR

Ly G0KS 5SOfFNIGA2Y 2F LYRSLISYRSYyOS:s ¢K2Yla WS
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of his time, Jefferson also owned dozens of other human beings as his personal property. He
recogniBR GKA& O2yiNIRAOUIAZ2Y X LISNA2YylIffe O2yairRSN
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forge a political union that would stand the test of time, he and the other foundewrsd later

the framers of the Constitution chose not to address the issue in any definitive way. Political

support for abolition was very muchnainority stance in the United States at the time,

although after the Revolution many of the northern states followed the European example of

fifty years prior in abolishing slavety.

As the new United States expanded westward, however, the issue of slavery became harder to
ignore and ignited much controversy. Many opponents of slavery were willing to accept the
institution if it remained largely confined tdvé South but did not want it to spread westward.
They feared the expansion of slavery would lead to the political dominance of the South over
the North and would deprive small farmers in the newly acquired western territories who could
not afford to enslae othersi® Abolitionists, primarily in the North, argued that slavery was
immoral and contrary to the nation's values and demanded an end to it.

Thespreado f  GSNE AyiG2 GKS 2SadGd aSSYSR AyS@adlofsS:
1857 ruling in the casBred Scott v. Sandfafd The justices rejected Scattargument that

though he had been born into slavery, his time spent in free states and territories where slavery
KFR 0SSy o6lFlyySR o6& (KS FSRSNIf 3I3208SNYyYSyid KIR
majority stated that Scott had no legal right to swe his freedom at all because Black people

(whether free or enslaved) were not, and could not become, U.S. citizens. Thus, Scott lacked
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the standing to even appear before the court. The Court also held that Congress lacked the
power to decide whether slave would be permitted in a territory that had been acquired after
the Constitution was ratified. This decision had the effect of prohibiting the federal government
from passing any laws that would limit the expansion of slavery into any part of the West.

Ultimately, of course, the issue was decided by the Civil War &8%5), with the southern

aidlriSa aSOSRAy3 (2 RSTSYR badlriSaQ NRIKGaZ¢ &
property, without federal interferencé! Although at the beginning of the war, President

Abraham Lincoliad been willing to allow slavery to continue in the South to preserve the

Union, he changed his policies regarding abolition over the course of the war. The first step was

the issuance of the Emancipation Proclamation on January 1, E863 ¢ 5.). Although it

adFriSR alFff LISNBR2ya KSfR a atl @oSa & & & KSyoO
in effect to the states that had rebelled. Enslaved people in states that had remained within the
Union, such as Maryland and Delaware were not set free, nor were they in parts of the

Confederacy already occupied by the Union army. Although enslaved people in rebel states

were freed by federal decree, the relatively small Union troop presence madedssible to

enforce their release from bondagé.

(@) (b)

Figure 5.4 In this memorial engraving from 1865 (the year he was assassinated), President
Abraham Linaln is shown with his hand resting on a copy of the Emancipation Proclamation
(a). Despite popular belief, the Emancipation Proclamation (b) actually freed very few enslaved
people, though it did change the meaning of the war.
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RECONSTRUCTION

At the end ofthe Civil War, the South entered a period called Reconstruction (I#5%)

during which state governments were reorganized before the rebellious states were allowed to

be readmitted to the Union. As part of this process, the Republican Party pushed for a

permanent end to slavery. A constitutional amendment to this effect was passed by the House

of Representatives in January of 1865, after having already been approved by the Senate in

April of 1864, and it was ratified in December of 1865 as the Thirte&ntandment. The
FYSYRYSyiGQa FANRG aASOGA2Yy adGlradSas abSAGKSNI af
punishment for crime whereof the party shall have been duly convicted, shall exist within the

United States, or any place subject to their jurisdictoh Ly STFFSOG> dGdKAa | YSy
slavery in the United States.

The changes wrought by the Fourteenth Amendment were more extensive. In addition to
introducing the equal protection clause to the Constitution, this amendment also extended the
due proces clause of the Fifth Amendment to the states, required the states to respect the
privileges or immunities of all citizens, and, for the first time, defined citizenship at the national
and state levels. People could no longer be excluded from citizenakgdsolely on their race.
Although lack of political or judicial action rendered some of these provisions toothless, others
were pivotal in the expansion of civil rights.

The Fifteenth Amendment stated that people could not be denied the right to votedobas

GNJF OS> O2ft2NE 2NJ LINB@ZA2dza O2yRAGAZY 2F ASNIIAQ
decide the qualifications of voters as long as those qualifications seemed to baeatal.

Thus, while states could not deny Black people the tighte on the basis of race, they could

deny it on any number of arbitrary grounds such as literacy, landownership, affluence, or

political knowledge.

Although the immediate effect of these provisions was quite profound, over time the

Republicans in Conggss gradually lost interest in pursuing Reconstruction policies, and the
Reconstruction ended with the end of military rule in the South and the withdrawal of the
Unionarmy in 1872C2f f 2 gAy 3 GKS | N¥yeQa NBY20F 3 LIR2tAGA
again into the hands of White men, and violence was used to discourage Black people from
exercising the rights they had been grantéd.he revocation of voting rights, or

disenfranchisement, took a number of forms; not every southern state used the same methods,

and some states used more than one, but theydaproportionately affected Black voter

registration and turnoué:

Perhaps the most famous of the tools of disenfranchisement were literacy tests and
underganding tests. Literacy tests, which had been used in the North since the 1850s to
disqualify naturalized European immigrants from voting, called on the prospective voter to
demonstrate his (and later, her) ability to read a particular passage of texteowsince

voter registration officials had discretion to decide what text the voter was to read, they could
give easy passages to voters they wanted to register (typically, white people) and more difficult
passages to those whose registration they waniedeny (typically, Black people).

Understanding tests required the prospective voter to explainrtteaningof a particular
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passage of text, often a provision of the U.S. Constitution, or answer a series of questions
related to citizenship. Again, sintiee official examining the prospective voter could decide

which passage or questions to choose, the difficulty of the test might vary dramatically
between African American and white applicaft&ven had these tests been administered

fairly and equitably, however, most African Americans would have been at a huge
disadvantage, because few had been taught to read. Although schools for Black people had
existed n some places, southern states had made it largely illegal to teach enslaved people to
read and write. At the beginning of the Civil War, only 5 percent of Black people could read and
write, and most of them lived in the Norfi.Some were able to take advantage of educational
opportunities after they were freed, but many were not able to gain effective literacy.

In some states, poorer, lediserate white voers feared being disenfranchised by the literacy

and understanding tests. Some states introduced a loophole, known as the grandfather clause,
to allow less literate white people to vote. The grandfather clause exempted those who had
been allowed to vote ithat state prior to the Civil War and their descendants from literacy and
understanding tests? Because Black people were not allowed to vote prior toGhél War,

but most White men had been voting at a time when there were no literacy tests, this loophole
allowed most illiterate white people to voté-{gure 5.% while leaving obstacles in place for

Black peple who wanted to vote as well. Time limits were often placed on these provisions
because state legislators realized that they might quickly be declared unconstitutional, but they
lasted long enough to allow illiterate White men to register to véte.
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Figure 5.5 A magazine cartoon from 1879 ridicules the practice of illiterate, southern White
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made such a situation possible.

In states where the voting rights of poor white people were less of a concern, another tool for
disenfranchisement was the poll taiigure 5.%. This was an annual pgrerson tax, typically

one or two dollars (on the order of $20 to $50 today), that a person had to pay to register to
G20S8Sd tS2LX S K2 RARYQU ¢gtyd G2 @20S RARYyQI
cumulative, so if yodecided to vote you would have to pay not only the tax due for that year

but any poll tax from previous years as well. Because formerly enslaved people were usually
quite poor, they were less likely than White men to be able to pay poll téxes.
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Figure 5.6 According to this receipt, a man named A. S. White paid his $1 poll tax in Jefferson
Parish, Louisiana, in 1917.

Although these methods were usually sufficient to ensure that Black people were kept away

from the polls, some dedicated African Americans did manage to register to vote despite the
obstacles placed in their way. To ensure their vote was largely mearsngieswhite elites

used their control of the Democratic Party to create the white primary: primary elections in

which only White people were allowed to vote. The state party organizations argued that as

private groups, rather than part of the state goverant, they had no obligation to follow the
CATOSSYlK ! YSYRYSYyi{iQad NBIdZANBYSyld y20 (G2 RSye®@
Furthermore, they contended, voting for nominees to run for office was not the same as

electing those who would actually holdfice. So they held primary elections to choose the

Democratic nominee in which only White citizens were allowed to ¥o€@nce the nominee

had been choserthey might face token opposition from a Republican or miparty candidate

in the general election, but since White voters had agreed beforehand to support whoever won
0KS 5SY2O0ONI 14aQ LINAYIFINEBS GKS 2dz2i02YS 2F (KS 3S

With Black people effectively disenfranchised, the restored southern state governments

undermined guarantees of equal treatment in the Fourteenth Amendment. They passed laws

that excluded African Americans from juries and allowed the imprisonment andddator of
GARESé¢ .t 01 OAGAT Syasd ¢KS tlga faz OFftfSR ¥
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were provided for both races, it was legal to reqummembers of each race to use the facilities
designated for them. Similarly, state and local governments passed laws limiting neighborhoods

in which Black and White people could live. Collectively, these discriminatory laws came to be

known as Jim Crow law§he Supreme Court upheld the separate but equal doctrine in 1896 in
Plessyv.Fergusin Ay O2y aAaidSyid ¢A0K GKS C2dzNLISSYyuGaK ! YS
allowed segregation to continug.

CIVIL RIGHTS IN THE COURTS

By the turn of the twentieth century, the position of African Americans was quite bleak. Even
outside the South, racial inequality was a fact of everyday life. African American leaders an
thinkers themselves disagreed on the right path forward. Some, like Booker T. Washington,
argued that acceptance of inequality and segregation over the short term would allow African
Americans to focus their efforts on improving their educational andasstatus until White
people were forced to acknowledge them as equals. W. E. B. Du Bois, however, argued for a
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more confrontational approach and in 1909 founded the National Association for the
Advancement of Colored People (NAACP) as a rallying posgdaring equality. White liberals
dominated the organization in its early years, but Black people assumed control over its
operations in the 19204

The NAACP soon focused on a strategy of overturning Jim Crow laws through the courts.
Perhaps its greatest series of legal successes consisted of its efforts to challenge segregation in
education. Early cases brought by the NAACP dealt with racial disationi in higher

education. In 1938, the Supreme Court essentially gave states a choice: they could either
integrate institutions of higher education, or they could establish an equivalent university or
college for African Americard$Southern states chose to establish colleges for Black people
rather than allow them into alWWhite state institutions. Although this ruling expanded
opportunities for professioal and graduate education in areas such as law and medicine for
African Americans by requiring states to provide institutions for them to attend, it nevertheless
allowed segregated colleges and universities to continue to exist.

Link to Learning

TheNAACRvas pivotal in securing African American civil rights and today continues to address
civil rights violations, such as police brutality and the disproportionate percentage of African
American peoplettat die under the death penalty.

The landmark court decision of the judicial phase of the civil rights movement settled the
Brown v. Board of Educati@ase in 1954 In this case, the Supreme Court unanimously
overturned its decision iRlessy v. Fergus@s it pertained to public education, stating that a
separate but equal education was a logical impossibility. Even with the same funding and
equivalent fadities, a segregated school could not have the same teachers or environment as
the equivalent school for another race. The court also rested its decision in part on social
science studies suggesting that racial discrimination led to feelings of inferaoniong Black
children. The only way to dispel this sense of inferiority was to end segregation and integrate
public schools.

It is safe to say this ruling was controversial. While integration of public schools took place

without much incident in some arseof the South, particularly where there were few Black

students, elsewhere, it was confrontatiomabr nonexistent. In recognition of the fact that

southern states would delay school integration for as long as possible, civil rights activists urged
thefedS NI £ 3I2OSNYYSyd (G2 SyF2NOS GKS {dzLINBYS [/ 2dz
Randolph organized a Prayer Pilgrimage for Freedom in Washington, DC, on May 17, 1957, in

which approximately twentfive thousand African Americans participatéd.

A few months later, in Little Rock, Arkansas, governor Orval Faubus resistedicared

integration and mobilized National Guard troops to keep Black studeritsfcCentral High

School. President Eisenhower then called up the Arkansas National Guard for federal duty
6SaasSydAiartte GrFr{1Ay3a GKS (GNR2LJA 2dzi 2F CI dzodza Q
Division to escort students to and from classes, aswhin Figure 5.7 To avoid integration,

Faubus closed four high schools in Little Rock the following schootyear.
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President Eisenhower to call in soldiers of the 101st Airborne Division. For a year, they escorted
nine African American students to and from eohand to and from classes within the school.

(credit: The U.S. Army)

LYy £#ANBAYAIFS adlradS £tSIFIRSNAR SYLIX2@8SR | adaNrds3
which led to the closure of a large number of public schools across the state, somerf#yea
Althoughde juresegregation, segregation mandated by law, had ended on paper, in practice,

few efforts were made to integrate schools in most schastritts with substantial Black

student populations until the late 1960s. Many White southerners who objected to sending

their children to school with Black students then established private academies that admitted

only White students; many of these scheaémain overwhelmingly White today.

School and other segregation was and is hardly limited to the South. Many neighborhoods in
northern cities remain seggated by virtue of "red lining" districts where minorities were
allowed and not allowed to live. Restrictive real estate covenants bound White residents to not
sell their houses to African Americans and sometimes not to Chinese, Japanese, Mexicans,
Filipnos, Jews, and other ethnic minorities. In New York City in the late 1950s, a group of
activist parents led by Mae Mallory protested the inadequate schools in their neighborhood; a
court ruled that New York was engaging in de facto segregation, and ftireagity to institute
policies that would provide more equitable accésdlore recently, banks have been fined for
not lending to people of color to buy hams and start business at rates commensurate with
similarly situated prospective White borrowers. Relegation of minority residents to less
desirable neighborhoods has the practical effect of diminishing both generational wealth, and
the tax base needed touild, maintain, and improve schools and other institutions that might
hasten equality and integration.

In the postwar era of White flight, however, the Supreme Court had been evolving into a more
progressive force in the promotion and preservation of cigiits. In the case @helley v.
Kraemer(1948), the Supreme Court held that while such covenants did not violate the
Fourteenth Amendment because they consisted of agreements between private citizens, their
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provisions could not be enforced by coutfBecause state courts are government institutions

and the Fourteenth Amendment prohibits the government from denying people equal

protection of the law, the2 dzZNJil 4 Q Sy F2NOSYSy i 2F adzOK 020Syl y
amendment. Thus, if a White family chose to sell its house to a Black family and the other
homeowners in the neighborhood tried to sue the seller, the court would not hear the case. In
1967,the Supreme Court struck down a Virginia law that prohibited interracial marriage in

Loving v. Virgini&®

LEGISLATING CIVIL RIGHTS

Beyond these favorable aat rulings, however, progress toward equality for African Americans
remained slow in the 1950s. In 1962, Congress proposed what later became the Foenty
Amendment, which banned the poll tax in elections to federal (but not state or local) offiee; th
amendment went into effect after being ratified in early 1964. Several southern states
continued to require residents to pay poll taxes in order to vote in state elections until 1966
when, in the case dfiarper v. Virginia Board of Electiotise SupremeCourt declared that
requiring payment of a poll tax in order to vote in an election at any level was
unconstitutional3®

The slow rate of progress led taufitration within the Black community. Newer, grassroots
organizations such as the Southern Christian Leadership Conference (SCLC), Congress of Racial
Equality (CORE), and Student Naolent Coordinating Committee (SNCC) challenged the

b! !/t Q& LR eddingicRilfights@rganization and questioned its logalised

strategy. These newer groups tended to prefer more confrontational approaches, including the
use of direct action campaigns relying on marches and demonstrations. The strategies of
nonvolent resistance and civil disobedience, or the refusal to obey an unjust law, had been
effective in the campaign led by Mahatma Gandhi to liberate colonial India from British rule in

the 1930s and 1940s. Civil rights pioneers adopted these measures 1198%1956

Montgomery bus boycott. After Rosa Parks refused to give up her bus seat to a White person

and was arrested, a group of Black women carriedoutafddyy 3 062e8 0200 2F a2y (:
public transit system. This boycott was then extended for owszaa and overseen by union

organizer E. D. Nixon. The effort desegregated public transportation in tha® city.

Direct action also took such forms as theigsitampaigns to desegregate lunch counters that

began in Greensboro, North Carolina, in 1960, and the 1961 Freedom Rides in which Black and
White volunteers rode buses and trains through the South to enforce a 1946 Supreme Court

decision that desegregatddterstate transportation lorgan v. Virginia*t While such focused

campaigns could be effective, they often had little impact in places where they were not

NBL AOFGSR® LY FRRAGAZ2YS a2YS 2F GKS OF YL} AIY
leaders and ordinary people; Rosa Parks, a longtime RAW&nber and graduate of the

Highlander Folk School for civil rights activists, whose actions had begun the Montgomery
0280260 NBOSAOSR RSIGK GKNBIF(GazX 9 5d bAE2YyQ
attacked in Alabamé?

As the campaign for civil rights continued and gained momentum, President John F. Kennedy
called for Congress to pass new civil rights legislation, which began to work its waglthr
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Congress in 1963. The resulting law (pushed heavily and then signed by President Lyndon B.
W2Kyazy FFOGSNI YSYySReQa |aalaaAiayl Gdazsngingl & (K
effects on U.S. society. Not only did the act outlaw governndetdrimination and the unequal

application of voting qualifications by race, but it also, for the first time, outlawed segregation

and other forms of discrimination by most businesses that were open to the public, including

hotels, theaters, and restaurasithat were not private clubs. It outlawed discrimination on the

basis of race, ethnicity, religion, sex, or national origin by most employers, and it created the

Equal Employment Opportunity Commission (EEOC) to monitor employment discrimination

claims anl help enforce this provision of the law. The provisions that affected private
0dzaAySaasSa yR SYLX28SNhR ¢gSNB fS3arftfte 2dzaiAiATAa
2F Sldzrf LINRPGSOGAZ2Y 2F GKS fl ga odze AyaiSIFER o
commerce®2

Even though the Civil Rights Act of 1964 had a monumental impact over the long term, it did
not end efforts by many southern White people to im@in the Whitedominated political

power structure in the region. Progress in registering African American voters remained slow in
many states despite increased federal activity supporting it, so civil rights leaders including
Martin Luther King, Jr. deted to draw the public eye to the area where the greatest resistance
to voter registration drives were taking place. The SCLC and SNCC patrticularly focused their
attention on the city of Selma, Alabama, which had been the site of violent reactions against
civil rights activities.

¢CKS 2NBIFYATFGA2yaQ ftSIRSNER LIXIFYYSR | YINODK TN
FANBOG FOGOSYLIWGD G2 YINOK 61 a OA2fSy(ifRud NP1 Sy dz
5.8). The second attempt was aborted because King feared it would lead to a brutal

confrontation with police and violate a court order from a federal judge who had been

sympathetic to the movement in the past. That night, three of the marchers, White misister

from the north, were attacked and beaten with clubs by members of the Ku Klux Klan; one of

the victims died from his injuries. Televised images of the brutality against protesters and the

death of a minister led to greater public sympathy for the caisentually, a third march was

successful in reaching the state capital of Montgontéry.

(a) (b)
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Figure 5.8 The police attack on civil rights demonstratorseasdiossed the Edmund Pettus
NAR3IS 2y GKSANI gl & FNRBY {SftYlI (2 az2yi32YSNE

{dzy R &¢ ol 0d W2KYy [SeAala FdzySNIt LINROSaarAzy

(b). (credit a: modification of "Bloody Sumgofficers await demonstrators” by U.S. Department

of Justice/Wikimedia Commons, Public Domain; credit b: modification of "Rep. John Lewis

Funeral Procession Over Edmund Pettus Bridge-$pPA&AN/YouTube, Public Domain)

Link to Learning

The 1987 PBS documentdtyes on the Priawon several Emmys and other awards for its

coverage of major events in the civil rights movement, including the Montgomery bus boycott,

the battle for school integration in Little Rock, the march from Selma to Montgomery, and

al NOAY [dziKSNJ YAYy3ASE WNPQa € SIFIRSNAKALI 2F GKS Y

The events at Selma galvanized support in Congress for a foidw! solely dealing with the

right to vote. The Voting Rights Act of 1965 went beyond previous laws by requiring greater
oversight of elections by federal officials. Literacy and understanding tests, and other devices
used to discriminate against voters on the basis of race, were banned.ofing Rights Act

proved to have much more immediate and dramatic effect than the laws that preceded it; what
had been a fairly slow process of improving voter registration and participation was replaced by
a rapid increase of Black voter registration ratedthough White registration rates increased

over thisperiodasweff¢ 2 Yl ye LIS2L) SQa ¢l & 2F GKAY{AYy3IZ K
turned back the clocka&hen it gutted a core aspect of the Voting Rights AGhelby County v.
Holder(2013)#¢ No longer would states need federal approval to change laws alicigm

related to voting. Indeed, many states with a history of voter discrimination quickly resumed
restrictive practices with laws requiring photo ID; limiting early voting, ballot -@fbfocations,

and hours; and making registering and waiting to vokere onerous. Some of the new

restrictions are already being challenged in the coéfts.

Not all African Americans in the civil rights movement were corafie with gradual change.
LyadSFR 2F dzaAy3a YINOKSa yR RSY2yadaNl dAz2ya i
civil rights laws, or suing for their rights in court, they favored more immediate action to
prevent White oppression and protect the&iommunities. Men like Malcolm X, and groups like
the Black Panthers were willing to use other means to achieve their déals¢ 5.9.4¢ Faced

with continual violence at the hands of police and acts of terrorism like the bombing of a Black
church in Alabama that killed four girls, Malcolm X expressed significant distrust of White
people. He sought to raise étselfesteem of Black people and advocated for their separation
from the United States through eventual emigration to Africa. In general, Malcolm X rejected
the mainstream civil right's movement's integration and assimilation approach, and laid the
foundation for the Black Power movement, which sought skdfermination and independence

for Black people. His position was attractive to many young African Americans, especially after
Martin Luther King, Jr. was assassinated in 1968.
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Figure 5.9 Martin Lber King, Jr. (left) and Malcolm X (right) adopted different approaches to
securing civil rights for Black people. This occasion, a Senate debate of the Civil Rights Act of
1964, was the only time the two men ever met.

CONTINUING CHALLENGES FOR AFRIGAGIANIE

The civil rights movement for African Americans did not end with the passage of the Voting
Rights Act in 1965. For the last fifty years, the African American community has faced
challenges related to both past and current discrimination, and pragoasboth fronts remains
slow, uneven, and often frustrating.

Legacies of thee juresegregation of the past remain in much of the United States. Many Black
people still live in predominantly Black neighborhoods where their ancestors were forced by
laws and housing covenants to liv€ Even those who live in the suburbs, once largely

populated only by White people, tend to live in suburbs that are mostly [aed by Black
people2® Some two million African American young people attend schools whose student body
is composed almost entirely of students of coldéburing the late 1960s and early 1970s,

efforts to tackle these problems were stymied by lasgale public opposition, not just in the
South but across theation. Attempts to integrate public schools through the use of busing
transporting students from one segregated neighborhood to another to achieve more racially
balanced schootsg S NB LJ NI A Odzf F NI @ dzy LJ2LJdzf F NJ ' yR KSf LIS
cities to the suburb&? This White flight has createde factosegregation, a form of segregation
that results from the choices of individuals to livesegregated communities without

government action or support.
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Today, a lack of weflaying jobs in many urban areas, combined with the poverty resulting
from the legacies of slavery, Jim Crow era terror, and persistent racism, has trapped many Black
peoplein underserved neighborhoods with markedly lower opportunity and life expectaacy.
While the Civil Rights Act of 1964 created opportunities for membenseoBtack middle class

to advance economically and socially, and to live in the same neighborhoods as the White
middle class, their departure left many Black neighborhoods mired in poverty and without the
strong community ties that existed during the erdefal segregation. Many of these
neighborhoods continue to suffer from high rates of crime and violéA8alice also appear,
consciously or subconscioustg engage in racial profiling: singling out Black people (and Latino
people) for greater attention than members of other racial and ethnic groups, as former FBI
director James B. Comey and former New York police commissioner Bill Bratton have
admitted >> When incidents of real or perceived injustice arise, as recently occurred after a
series of deaths of Black people at the hands of police in Ferguson,udjsSaten Island, New
York; Baltimore, Maryland; Louisville, Kentucky; and Minneapolis, Minnesota, many African
Americans turn to the streets to protest because they feel abandoned or ignored by politicians
of all races.

While the public mood may haveifed toward greater concern about economic inequality in

the United States, substantial policy changes to immediately improve the economic standing of
African Americans in general have not followed. The Obama administration proposed new rules
under the Fa Housing Act that were intended to lead to more integrated communities in the
future; however, the Trump administration repeatedly sought to weaken the Fair Housing Act,
primarily through lack of enforcement of existing regulatiéhbeanwhile, grassroots

movements to improve neighborhoods and local schools have taken root in many Black
communities across America, and perhaps in those movements is thefblogeeater future
progress.

Other recent movements are more troubling, notably the increased presence and influence of
White nationalism throughout the country. This movement espouses White supremacy and
does not shrink from the threat or use of violertoeachieve it. Such violence occurred in
Charlottesville, Virginia, in August 2017, when various White supremacist groups -aigthtalt
forces joined together in a "Unite the Right" ralljqure 5.1). This ally included chants and

racial slurs against African Americans and Jews. Those rallying clashed with-pootgstors,

one of whom died when an avowed N&@azi deliberately drove his car into a group of peaceful
protestors. He has since been convictedlaentenced to life in prison for his actions. This
event sent shockwaves through U.S. politics, as leaders tried to grapple with the significance of
the event. President Trump said that "good people existed on both sides of the clash,"” and
later, for inating a group of protesters to storm the Capitol after a rally of his in which he
repeated the false claim that the election had been stolen from Him.
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Fgure 5.10 As part of the "Unite the Right" rally on August 12, 2017, White supremacists and
other alt-right groups prepare to enter Emancipation Park in Charlottesville, Virginia, carrying
Nazi and Confederate flags. The rally was planned in partespanse to the removal of a

statue of Robert E. Lee from the park earlier that year. (credit: Anthony Crider)

Finding a Middle Ground

Affirmative Action

One of the major controversies regarding race in the United States today is related to
affirmative acton, the practice of ensuring that members of historically disadvantaged or
underrepresented groups have equal access to opportunities in education, the workplace, and
government contracting. The phrasffirmative actionoriginated in the Civil Rights Aat 1964

and Executive Order 11246, and it has drawn controversy ever since. The Civil Rights Act of
1964 prohibited discrimination in employment, and Executive Order 11246, issued in 1965,
forbade employment discrimination not only within the federal goveent but by federal
contractors and contractors and subcontractors who received government funds.

Clearly, Black people, as well as other groups, have been subject to discrimination in the past
and present, limiting their opportunity to compete on a lepéying field with those who face

no such challenge. Opponents of affirmative action, however, point out that many of its
beneficiaries are ethnic minorities from relatively affluent backgrounds, while White and Asian
Americans who grew up in poverty aggpected to succeed despite facing challenges related to
their socioeconomic status and those related to educational issues in lower income areas.

Because affirmative action attempts to redress discrimination on the basis of race or ethnicity,

it is generdly subject to the strict scrutiny standard, which means the burden of proof is on the
government to demonstrate the necessity of racial discrimination to achieve a compelling
governmental interest. In 1978, Bakke v. Californjahe Supreme Court uphebtffirmative

action and said that colleges and universities could consider race when deciding whom to admit
but could not establish racial quota%ln 2003 the Supreme Court reaffirmed the Bakke

decision inGrutter v. Bollingerwhich said that taking race or ethnicity into account as one of
several factors in admitting a student to a college or university was acceptable, but a system
setting aside seats far specific quota of minority students was rfétll these issues are back
under discussion in the Supreme Court with thearguing ofFisher v. Universiiyf Texas? In
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Fisher v. University of Tex@9013, known a&isher), University of Texas student Abigail Fisher
ONRdzZAKG adz (i GbasedanBdionsNaBlicylagifzdnsidieht @Brutter. The

court did not see the UT policy that way and allowed it, so long as it remained narrowly tailored
and not quotabased.Fisher 1{2016) was decided by &3 majority. It allowed racéased
admissions, butequired that the utility of such an approach had to beastablished on a

regular basis.

Should race be a factor in deciding who will be admitted to a particular college? Why or why
not?

p ®o ¢KS CAIKG F2NI22YSyQa wAaaIKia
Learning Objectives
By the endof this section, you will be able to:

w Describe early efforts to achieve rights for women

w Explain why the Equal Rights Amendment failed to be ratified

w Describe the ways in which women acquired greater rights in the twentieth century
w Analyze why womenontinue to experience unequal treatment

Along with African Americans, women of all races and ethnicities have long been discriminated
F3FAyad Ay GKS ! yAGSR {GFraGdSas FyR (KS ¢2YSyQa
movement to abolish slaveryi G KS ! yAGSR {iFGSad» LYRSSRI (KS
largely as a result of the difficulties women encountered while trying to abolish slavery. The
GNIAfofl T Ay3 {SySOI clftta /2y@SyGAz2y TFT2NJ g2YS
the Civl War. But the abolition and African American civil rights movements largely eclipsed the
G2YSYQa Y20SYSyl GKNRdAZAK2dzi Yz2ald 2F GKS yAySi
actively again in the late nineteenth and early twentieth centuries, and anoti@rement for
g2YSYyQa NRARIKGA o06S3ILYy Ay (KS mopcnaod

¢19 9!'w[, 2ha9bQ{ wLDI¢{ ahx9a9b¢ ! b5 2 ha9bQf

At the time of the American Revolution, women had few rights. Although single women were

allowed to own property, married women were not. When women rready their separate legal

identities were erased under the legal principle of coverture. Not only did women adopt their
Kdzaol YyRAQ yIYSas odzi ff LISNE2YIlIf LINRLSNIE& (K
LINR LISNII @8 ®d | dzaol yRa& O2pdapeRyr guhias 1ang orin sdmk Satedld g A @S a
enslaved people without their permission, but they were allowed to manage it and retain the

profits. If women worked outside the home, their husbands were entitled to their wag®s.

long as a man provided food, clothing, and shelter for his wife, she was not legally allowed to

leave him. Divorce was difficult and in some places impossible to oBthligher education for
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women was not available, and women were barred from professional positions in medicine,
law, and ministry.

C2ft2oAy3a (KS wS@2t dainbtzmpidve diYieh yaanotQranteR thai A 2 y &
right to vote by any of the states except New Jersey, which at first allowed all taxpaying

property owners to vote. However, in 1807, the law changed to limit the vote to #en.

Changes in property laws actually hurt women by making it easier for their husbands to sell

their real property without their consent.

Although women had few rights, theéyevertheless played an important role in transforming
American society. This was especially true in the 1830s and 1840s, a time when numerous
social reform movements swept across the United States. In 1832, for example, African
American writer and activislaria W. Stewart became the first Americhorn woman to give a
speech to a mixed audience. While there was racism within the suffrage movement, including
calls for segregated marches and a lack of scrutiny on the topic of lynchings, many women were
active in the abolition movement and the temperance movement, which tried to end the
excessive consumption of liquétThey often found they were hindered in theifferts,

however, either by the law or by widely held beliefs that they were weak, silly creatures who
should leave important issues to ménOne ofthelea8 NE 2 F GKS SIFENI & g2YSy(
Elizabeth Cady StantoRifure 5.1), was shocked and angered when she sought to attend an
1840 antislavery meeting in London, only to learn that women would not be alldaved

participate and had to sit apart from the men. At this convention, she made the acquaintance

of another American woman abolitionist, Lucretia Mdtidure 5.1}, who was also appalled by

the malereform&NBE Q G NBF Y8y d 2F 462YSyo

(b)
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Figure 5.11 Elizabeth Cady Stanton (a) and Lucretia Mott (b) both emerged from the
abolitionist movement as strong advocateto g2 YSYy Qa NAIKGa P

Ly mynys {dFlyd2y IyR a2Gdd OFItftftSR FT2NJ I 62YSyQ
specifically to address the subject, at Seneca Falls, New York. At the Seneca Falls Convention,
Stanton wrote the Declaration of Sentiments, which wasleled after the Declaration of

Independence and proclaimed women were equal to men and deserved the same rights.

Among the rights Stanton wished to see granted to women was suffrage, the right to vote.

When called upon to sign the Declaration, many of dieéegates feared that if women

demanded the right to vote, the movement would be considered too radical and its members

would become a laughingstock. The Declaration passed, but the resolution demanding suffrage

was the only one that did not pass unaninsyf’

lf2y3 6A0GK 20KSNJ FSYAyAaida oFR@20FG§Sa 2F 62YS
Susan B. Anthony, Stanton fought for rights for womende=sssuffrage, including the right to

seek higher education. As a result of their efforts, several states passed laws that allowed

married women to retain control of their property and let divorced women keep custody of

their children®® Amelia Bloomer, another activist, also campaigned for dress reform, believing

women could lead better lives and be more useful to society if they were not restricted by

voluminous heavy skirts and tight corsets.
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active in either the temperance movement, the abolition movement, or both movements.

Sarah and Angelina Grimke, the daughters of althgalaveholding family in South Carolina,
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enslaved women suclis Sojourner Truth, Frances Ellen Watkins Harper, and Mary Anne Shadd

Cary joined the women's movement after establishing themselves as key figures in the abolition
movement. These women were known for direct, unorthodox, and effective arguments for the
suffragist cause. Truth's "Ain't | A Woman" speech is among the most well known of the

movement, and Cary, a lawyer, delivered a critical equality argument before the Senate

Judiciary Committee..

Following the Civil War and the abolition of slavery, the wgni2d NRA IK(ia Y2@SYSyi
Stanton and Anthony denounced the Fifteenth Amendment because it granted voting rights

only to Black men and not to women of any rdé¢. K S FAIKG F2NJ 62YSYy Qa NR:
however. In 1869, Stanton and Anthony formed the National Woman Suffrage Association
(NWSA), which demanded that the Constitution be amended to grant the right to vote to all

women. It also called for are lenient divorce laws and an end to sex discrimination in

employment. The less radical Lucy Stone formed the American Woman Suffrage Association
(AWSA) in the same year; AWSA hoped to win the suffrage for women by working on-a state
by-state basis instad of seeking to amend the ConstitutiéhFour western states Utah,

Colorado, Wyoming, and Idahalid extend the right to vote to women in the late nineteént

century, but no other states did.

Women were also granted the right to vote on matters involving liquor licenses, in school board
elections, and in municipal elections in several states. However, this was often done because of

Access for free dittps://openstax.org



https://openstax.org/
http://openstax.org/books/american-government-3e/pages/references#rf-06518
http://openstax.org/books/american-government-3e/pages/references#rf-06618
http://openstax.org/books/american-government-3e/pages/references#rf-06718
http://openstax.org/books/american-government-3e/pages/references#rf-06818
http://openstax.org/books/american-government-3e/pages/references#rf-06918

stereotyped beliefs that a®ciated women with moral reform and concern for children, not as
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restricted to women who owned propert.In 1890, the two suffragist groups united to form

the National American Woman Suffrage Association (NAWSA). To call attention to their cause,
members circulated petitions, lobbied politicians, and held parades inhwinindreds of

women and girls marched through the streeksqure 5.1%.

Figure 5.12 In October 1917, suffragists marched down Fifth Avenue in New York demanding
the right to vote. They carried a petitidghat had been signed by one million women.
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stronger tactics. The NWP held public protests and picketed outside the White Hogse(

5.13.”2 Demonstrators were often beaten and arrested, and suffragists were subjected to cruel
treatment in jail. When some, like Paul, began hurgjekes to call attention to their cause,

their jailers forcefed them, an incredibly painful and invasive experience for the wofen.

Finally, in 1920, theiumphant passage of the Nineteenth Amendment granted all women the

right to vote.
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days a week from January 10, 1917, when President Woodrow Wilson took officdume 4,
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